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Item 1.01.                                Entry into a Material Definitive Agreement.
 

Forbearance Agreement and Release dated as of May 12, 2008 by and among Kinergy Marketing, LLC, Pacific Ethanol, Inc. and
Comerica Bank

 
On May 13, 2008, Kinergy Marketing, LLC (“Kinergy”), a wholly-owned subsidiary of Pacific Ethanol, Inc. (the “Company”), and the

Company, entered into a Forbearance Agreement and Release (the “Forbearance Agreement”) dated as of May 12, 2008 with Comerica Bank
(“Comerica”).  The Forbearance Agreement relates to a $25.0 million credit facility for Kinergy under a Loan and Security Agreement dated
August 17, 2007 between Kinergy and Comerica (the “Loan Agreement,” and together with all other related loan documents, the “Loan
Documents”).  Kinergy’s credit facility is described in more detail under the heading “Loan Transaction” below.
 

The Forbearance Agreement identifies certain existing defaults under the Loan Agreement.  The Forbearance Agreement provides that
Comerica will forbear for a period of time (the “Forbearance Period”) commencing on May 12, 2008 and ending on the earlier to occur of (i)
August 15, 2008, and (ii) the date that any new default occurs under the Loan Agreement or a default occurs under the Forbearance Agreement,
from exercising its rights and remedies under the Loan Documents and applicable law on the terms and conditions set forth in the Forbearance
Agreement.
 

The interest rate applicable to the credit facility during the Forbearance Period increased to the Prime Rate as reported in The Wall Street
Journal plus 2.50%.  Kinergy is no longer entitled to advances under the Loan Agreement based on the London Interbank Offered Rate
(“LIBOR”).  The total credit limit under the Loan Agreement was reduced from a total of $25.0 million to $17.5 million.  Kinergy’s borrowing
base under the credit facility, which, subject to the new credit limit of $17.5 million, determines the amounts available for borrowing thereunder,
is calculated by reference to eligible accounts receivable and eligible inventory.  Under the Forbearance Agreement, amounts available for
borrowing by reference to eligible inventory were reduced from an aggregate of $14.0 million to an aggregate of $7.6 million.  During the
Forbearance Period, Kinergy is required to maintain tangible effective net worth of $2.9 million instead of $12.0 million, as previously provided
under the Loan Agreement, and Kinergy is required to maintain debt to tangible effective net worth of 9.00:1.00 instead of 3.50:1.00, as
previously provided under the Loan Agreement.  Kinergy is required to provide to Comerica by June 30, 2008, a refinancing term sheet
reasonably satisfactory to Comerica from a third party lender for the refinancing of the amounts owed under the Loan Agreement.  Kinergy is
required to remit daily all cash proceeds from its operations to its operating accounts with Comerica and all such proceeds are to be applied in
accordance with the Loan Agreement.  The terms of the Forbearance Agreement have the practical effect of limiting the Company’s ability to use
credit facility funds as working capital for general corporate purposes.  Kinergy is also required to cause its cumulative net loss for the period
from April 1, 2008 through August 15, 2008 not to exceed $1.0 million (excluding noncash gains or losses on hedges and other
derivatives).  The Forbearance Agreement also includes a general release in favor of Comerica of any claims, whether known or unknown, that
Kinergy or the Company may have had against Comerica.  Kinergy was required to pay Comerica a forbearance fee of $100,000.  The
Forbearance Agreement also includes customary representations and warranties and other customary terms and conditions.
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The description of the Forbearance Agreement does not purport to be complete and is qualified in its entirety by reference to the

Forbearance Agreement, which is filed as Exhibit 10.1 to this report and incorporated by reference herein.
 

Reaffirmation of Guaranty dated May 12, 2008 by Pacific Ethanol, Inc. in favor of Comerica Bank
 

On May 13, 2008, the Company entered into a Reaffirmation of Guaranty (the “Reaffirmation”) dated May 12, 2008 in favor of
Comerica.  The Reaffirmation confirmed the Company’s Guaranty (the “Guaranty”) dated August 17, 2007 in favor of Comerica under which the
Company guaranteed Kinergy’s obligations under the Loan Documents.  The Reaffirmation also removed the Company’s $10.0 million liability
cap set forth in the Guaranty such that the Company is now liable as a guarantor for all of Kinergy’s obligations to Comerica.
 

The description of the Reaffirmation does not purport to be complete and is qualified in its entirety by reference to the Reaffirmation,
which is filed as Exhibit 10.2 to this report and incorporated by reference herein.
 
Loan Transaction
 

Loan and Security Agreement dated August 17, 2007 by and between Kinergy Marketing, LLC and Comerica Bank
 

First Amendment to Loan and Security Agreement dated as of August 29, 2007 by and between Kinergy Marketing, LLC and
Comerica Bank

 
On or around August 17, 2007, Kinergy entered into the Loan Agreement dated as of August 17, 2007 with Comerica.  In addition, on

or around August 29, 2007, Kinergy entered into a First Amendment to Loan and Security Agreement (the “Amendment”) dated as of August
29, 2007 with Comerica.  The Loan Agreement has been further amended by the Forbearance Agreement, as discussed above.
 

The Loan Agreement provided for a revolving line of credit in an amount of up to $25.0 million.  Borrowings under the Loan
Agreement accrued interest at the Prime Rate of interest as published in The Wall Street Journal, minus 0.50%; or at LIBOR, plus 1.35%.  The
credit facility’s maturity date was July 1, 2009.  Kinergy’s borrowing base under the credit facility, which, subject to the credit limit of $25.0
million, determined the amounts available for borrowing thereunder, was calculated by reference to eligible accounts receivable and eligible
inventory.  Under the Loan Agreement, amounts available for borrowing by reference to eligible inventory were limited to an aggregate of $14.0
million.  Kinergy was permitted to repay and reborrow amounts borrowed under the credit facility at any time during the term of the
facility.  Interest only was due and payable monthly during the term of the credit facility.  Kinergy was permitted to use funds borrowed under the
credit facility for working capital purposes and/or to make distributions to the Company.  Kinergy’s obligations under the Loan Agreement are
secured by substantially all of its assets, subject to certain customary exclusions and permitted liens.  Kinergy’s financial covenants under the
Loan Agreement were to maintain (i) a ratio of current assets to current liabilities of at least 1.25:1.00, (ii) working capital of at least $12.0
million, (iii) tangible effective net worth of at least $12.0 million, and (iv) debt to tangible effective net worth of no greater than 3.50:1.00.  The
Loan Agreement also includes customary representations and warranties and other customary terms and conditions.
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The Amendment extended the scope of the inventory borrowing base under the Loan Agreement to cover bio-diesel inventory with a

value up to $1.0 million. The Amendment also increased the letter of credit sublimit under the Loan Agreement from $2.0 million to $6.0 million.
 

The descriptions of the Loan Agreement and the Amendment do not purport to be complete and are qualified in their entireties by
reference to the Loan Agreement and the Amendment, which are filed as Exhibits 10.3 and 10.4, respectively, to this report and incorporated by
reference herein.
 

Guaranty dated August 17, 2007 by Pacific Ethanol, Inc. in favor of Comerica Bank
 

On or about August 17, 2007, the Company executed the Guaranty dated August 17, 2007 in favor of Comerica under which the
Company guaranteed all of Kinergy’s obligations to Comerica, including under all Loan Documents, subject to a total liability cap in the amount
of $10.0 million.  The Guaranty also includes customary representations and warranties and other customary terms and conditions.
 

The description of the Guaranty does not purport to be complete and is qualified in its entirety by reference to the Guaranty, which is
filed as Exhibit 10.5 to this report and incorporated by reference herein.
 
Item 2.02 Results of Operations and Financial Condition.
 

On May 19, 2008, the Company issued a press release announcing certain results of operations for the three months ended March 31,
2008.  A copy of the press release is furnished (not filed) as Exhibit 99.1 to this Current Report on Form 8-K and is incorporated herein by
reference.
 
Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant.
 

The disclosures contained in Item 1.01 of this Current Report on Form 8-K are incorporated herein by this reference.
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Item 9.01. Financial Statements and Exhibits.
 

(a)           Financial statements of businesses acquired.  Not applicable.
 

(b)           Pro forma financial information.  Not applicable.
 

(c)           Shell company transactions.  Not applicable.
 

(c)           Exhibits.
 
 Number Description
 
 10.1 Forbearance Agreement and Release dated as of May 12, 2008 by and among Kinergy Marketing, LLC,

Pacific Ethanol, Inc. and Comerica Bank (*)
 
 10.2 Reaffirmation of Guaranty dated May 12, 2008 by Pacific Ethanol, Inc. in favor of Comerica Bank (*)
 
 10.3 Loan and Security Agreement dated as of August 17, 2007 by and between Kinergy Marketing, LLC and

Comerica Bank (*)
 
 10.4 First Amendment to Loan and Security Agreement dated as of August 29, 2007 by and between Kinergy

Marketing, LLC and Comerica Bank (*)
 
 10.5 Guaranty dated August 17, 2007 by Pacific Ethanol, Inc. in favor of Comerica Bank (*)
 
 99.1 Press Release dated May 19, 2008 (*)
  
   
 (*)  Filed herewith.  
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf
by the undersigned hereunto duly authorized.
 
Date:  May 19, 2008 PACIFIC ETHANOL, INC.

 
 
By: /S/ JOSEPH W. HANSEN                                   
Joseph W. Hansen
Chief Financial Officer
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  EXHIBITS FILED WITH THIS REPORT
 

Number Description
 
 10.1 Forbearance Agreement and Release dated as of May 12, 2008 by and among Kinergy Marketing, LLC, Pacific

Ethanol, Inc. and Comerica Bank
 
 10.2 Reaffirmation of Guaranty dated May 12, 2008 by Pacific Ethanol, Inc. in favor of Comerica Bank
 
 10.3 Loan and Security Agreement dated as of August 17, 2007 by and between Kinergy Marketing, LLC and Comerica

Bank
 
 10.4 First Amendment to Loan and Security Agreement dated as of August 29, 2007 by and between Kinergy Marketing,

LLC and Comerica Bank
 
 10.5 Guaranty dated August 17, 2007 by Pacific Ethanol, Inc. in favor of Comerica Bank
 
 99.1 Press Release dated May 19, 2008
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EXHIBIT 10.1
 

FORBEARANCE AGREEMENT AND RELEASE
 

This FORBEARANCE AGREEMENT AND RELEASE (this “Agreement”) is hereby entered into as of May 12, 2008 (the
“Effective Date”) by and among KINERGY MARKETING, LLC, an Oregon limited liability company (“Borrower”), with its principal place
of business at 5711 N. West Avenue, Fresno, California 93711; COMERICA BANK, a Texas banking association (“Bank”), with its office at
333 W. Santa Clara Street, San Jose, California 95113; and PACIFIC ETHANOL, INC., a Delaware corporation “Guarantor”) with an
address at 5711 N. West Avenue, Fresno, California 93711.
 

RECITALS
 

A.           Borrower and Bank are parties to that certain Loan and Security Agreement (Accounts and Inventory) dated August 17, 2007
(as amended, the “Loan Agreement”) pursuant to which Bank made available to Borrower a Twenty Five Million and 00/100 Dollars
($25,000,000.00) revolving line of credit (the “Revolving Facility”).
 

B.           In order to induce Bank to enter into the Loan Agreement and other Loan Documents (as defined in the Loan Agreement)
Guarantor executed that certain Guaranty dated August 17, 2007 (as amended, the “Guaranty”) in favor of Bank whereby Guarantor guaranteed
Borrower’s obligations under the Loan Documents.
 

C.           Without giving effect to the forbearance contemplated by this Agreement, there is presently due and owing under the
Revolving Facility to Bank, as of May 12, 2008, the principal amount of Fifteen Million Four Hundred Sixty Three Thousand Two Hundred
Eleven and 72/100 Dollars ($15,463,211.72); plus accrued but unpaid interest, as of May 12, 2008; plus certain costs and expenses of Bank,
including attorneys’ fees.  Interest and such costs and expenses continue to accrue.
 

D.           Borrower has acknowledged and hereby further acknowledges that the following Events of Default (the “Existing Defaults”)
exist under the Loan Agreement with respect to the financial statements for the fiscal year of Borrower ended on December 31, 2007, and for the
fiscal quarter of Borrower ending March 31, 2008 which were delivered to Bank in accordance with Section 7.4.3 of the Loan Agreement: (i)
Borrower did not deliver a Compliance Certificate in accordance with Section 7.4.6 of the Loan Agreement; (ii) Borrower has failed to maintain
its Tangible Effective Net Worth in an amount equal to at least Twelve Million and 00/100 Dollars ($12,000,000.00) in accordance with Section
9.3 of the Loan Agreement; and (iii) Borrower has failed to maintain its Debt to Tangible Effective Net Worth in an amount less than 3.50 to 1.00
in accordance with Section 9.4 of the Loan Agreement.
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E.           Because of the Existing Defaults, without giving effect to the forbearance contemplated by this Agreement, all sums

outstanding under the Loan Agreement are due and payable, and Bank has full legal right to exercise its default rights and remedies under the
Loan Agreement.  Such remedies include, but are not limited to, foreclosure on Bank’s collateral.
 

F.           Borrower has requested that Bank forbear for a period of time from exercising its rights and remedies under the Loan
Documents.
 

G.           Bank will forbear from exercising its rights and remedies under the Loan Documents, on the terms and conditions set forth
herein.
 

AGREEMENT
 

NOW, THEREFORE, for good and valuable consideration, receipt of which is hereby acknowledged, the parties hereby agree as set
forth below.
 

1.           Incorporation of Recitals.  Each of the above Recitals is hereby incorporated herein by this reference.
 

2.           Incorporation of the Loan Documents; Definitions.  The Loan Agreement and other Loan Documents, together with the
other documents and instruments executed pursuant to this Agreement, are incorporated herein by this reference.  Capitalized terms not otherwise
defined herein shall have the meanings given such terms in the Loan Agreement, as applicable.
 

3.           Ratification of Indebtedness.  Borrower ratifies and reaffirms the Indebtedness, which Indebtedness under the Loan
Agreement is currently outstanding in the amount set forth in Recital C, without setoff, defense, or counterclaim.
 

4.           Conditions Precedent to Bank’s Indebtedness.  This Agreement shall not be effective as against Bank unless and until each of
the following conditions (each a “Condition Precedent” and collectively the “Conditions Precedent”) shall have been satisfied in Bank’s sole
discretion or waived by Bank, for whose sole benefit such Conditions Precedent exist:
 

4.1           Execution and Delivery of this Agreement.  Borrower shall have duly executed and delivered this Agreement and
any other documents required hereby, all in form and content satisfactory to Bank.
 

4.2           Guarantor’s Consent.  Guarantor shall have executed the consent at the end of this Agreement.
 

4.3           Payment of Bank’s Attorneys’ Fees and Costs.  Borrower shall have paid the Bank all of Bank’s costs and
expenses (including appraisal fees and attorneys’ fees) incurred in connection with the negotiation, preparation and execution of this Agreement,
the review by its counsel of the Loan Documents, and satisfaction of the Conditions Precedent.
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4.4           Payment of Accrued Interest.  Borrower shall have paid to Bank all accrued and unpaid interest through May 1,

2008 on the Indebtedness.
 

4.5           Further Assurances.  Bank shall have received such other documents and instruments as Bank may reasonably
require in order to put into effect the terms of this Agreement.
 

5.           Terms and Conditions of Forbearance.  Subject to the satisfaction of the Conditions Precedent, and subject to the additional
terms and conditions herein, during the period (the “Forbearance Period”) commencing on the Effective Date and ending on the earlier to occur
of (a) August 15, 2008; or (b) the date that any Forbearance Default (defined below) occurs, Bank will forbear in the exercise of its rights and
remedies under the Loan Documents and applicable law with respect to the Existing Defaults.  As of the Effective Date, so long as a Forbearance
Default has not occurred and is continuing, the outstanding principal amount under the Revolving Facility shall not be due and payable during the
Forbearance Period.
 

5.1           Forbearance.  Without limiting the generality of the foregoing, during the Forbearance Period, Bank will not (a)
accelerate the maturity of the Indebtedness or initiate proceedings to collect the Indebtedness; (b) file or join filing any involuntary petition in
bankruptcy with respect to Borrower or Guarantor, or otherwise initiate or participate in similar insolvency reorganization, or moratorium
proceeding for the benefit of creditors of Borrower or Guarantor; (c) repossess or sell, through judicial proceedings or otherwise, any of the
Collateral; provided that Bank shall continue to collect the Accounts of Borrower and apply the proceeds thereof to the Indebtedness as provided
in the Loan Agreement; or (d) initiate proceedings to enforce the Guaranty.
 

5.2           Reservation of Rights.  Bank reserves its rights to declare a default and/or an Event of Default and/or to enforce its
rights and remedies with respect to defaults other than the Existing Defaults, without notice to Borrower or Guarantor under the Loan Documents
during the Forbearance Period.
 

5.3           Interest.  During the Forbearance Period, interest shall accrue on the Indebtedness at a rate per annum equal to the
Base Rate; plus two and one-half percent (2.50%).  Borrower shall not be entitled to LIBOR Advances during the Forbearance Period or at any
time thereafter.  Borrower shall continue to make payments of interest in accordance with the terms of the Loan Agreement.  Payment of interest
shall be by automatic debit to Borrower’s deposit accounts.  Upon a Forbearance Default, the Indebtedness will accrue interest at a rate per
annum equal to the Base Rate; plus seven percent (7.00%).
 

5.4           Advances.  During the Forbearance Period, so long as a Forbearance Default has not occurred and is continuing,
Bank agrees to make Base Rate Advances to Borrower in amounts requested by Borrower up to an aggregate outstanding principal amount equal
to the Revolving Facility Commitment Limit.  Each Advance shall be based on the submission by Borrower of a Borrowing Base
Certificate.  Borrower shall not be entitled to LIBOR Advances during the Forbearance Period or at any time thereafter.
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6.           Amendments to the Loan Agreement.  In order to induce Bank to enter into this Agreement, and as separate bargained-for

consideration, Borrower agrees to the following amendments to the Loan Agreement:
 

6.1           Amendment to Section 1.10 of the Loan Agreement.  Section 1.10 of the Loan Agreement is hereby amended by
deleting it in its entirety and replacing it with the following:
 

1.10           “Borrowing Base” means an amount equal to the sum of: (a) eighty percent (80%) of the
Net Amount of Eligible Accounts; plus (b) seventy percent (70%) of the Value of Eligible In Storage
Inventory; provided that the aggregate amount of Advances made under this Subsection 1.10(b) shall not
exceed Four Million and 00/100 Dollars ($4,000,000.00); plus (c) seventy percent (70%) of the Value of
Eligible In Transit Inventory; provided that the aggregate amount of Advances made under this Subsection
1.10(c) shall not exceed Three Million Six Hundred Thousand and 00/100 Dollars ($3,600,000.00).”

 
6.2           Amendment to Section 1.17 of the Loan Agreement.  Section 1.17 of the Loan Agreement is hereby amended by

deleting it in its entirety and replacing it with the following:
 

“1.17         “Credit Limit” shall mean Seventeen Million Five Hundred Thousand and 00/100
Dollars ($17,500,000.00).”

 
6.3           Amendment to Section 1.20 of the Loan Agreement.  Section 1.20 of the Loan Agreement is hereby amended by

deleting the term “ninety (90)” throughout this Section and replacing it with the term “forty-five (45)”.
 

6.4           Amendment to Section 2.4 of the Loan Agreement.  Section 2.4 of the Loan Agreement is hereby amended by
deleting it in its entirety and replacing it with the following:
 

“2.4           Interest.  Borrower shall pay interest to Bank on the outstanding and unpaid principal
amount of the Revolving Facility at a floating rate per annum equal to the Base Rate; plus two and one-half
percent (2.50%).  Borrower shall not be entitled to any LIBOR Advances.
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2.4.1          Adjusted Rate.  Any change in the interest rate resulting from a change in the Base Rate

shall be effective as of the opening of business on the day on which such change in the Base Rate becomes
effective.

 
2.4.2          Default Rate.  From and after an Event of Default, Advances under the Revolving

Facility shall bear interest at a rate equal to three percentage points (3%) more than the interest rate that would
have been applicable hereunder.  Anything herein to the contrary notwithstanding, interest at the default rate
shall be due and payable on demand but shall accrue from the Event of Default until all Indebtedness is paid in
full.

 
2.4.4          Calculation of Interest.  All interest calculations shall be on a basis of a three hundred

and sixty (360)-day year for the actual days elapsed.  Interest paid for any partial month shall be prorated
based on a thirty (30)-day month and the actual number of day elapsed.”

 
6.5           Amendment to Section 6.8.1 of the Loan Agreement.  Section 6.8.1 of the Loan Agreement is hereby amended by

deleting it in its entirety and replacing it with the following:
 

“6.8.1        Locations.  Schedule 6.8.1 is a true and correct listing showing all places where Eligible
Inventory is located (except for Eligible Inventory in transit), including, without limitation, facilities leased and
operated by Borrower and locations neither owned nor leased by Borrower.  Such list indicates whether the
premises are those of warehouseman or other party.  Borrower shall provide Bank, on a weekly basis, any
change in the locations set forth in Schedule 6.8.1 (and Borrower shall have the right to update such Schedule
in connection with the provision of such notice).”

 
6.6           Amendment to Section 7.4 of the Loan Agreement.  Section 7.4 of the Loan Agreement is hereby amended by

adding new Section 7.4.7 as follows:
 

“7.4.7        Borrower’s Monthly Financial Statements.  As soon as practicable, but in any event
within twenty (20) days after the end of each month in each fiscal year of Borrower, unaudited monthly
financial statements of Borrower for such month prepared in accordance with GAAP, together with a
certification by the principal financial or accounting officer of Borrower that the information contained in such
financial statements fairly presents, in all material respects, the financial position of Borrower for the period
then ending, subject to changes resulting from audit and normal year end adjustments.”
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6.7           Amendment to Section 10 of the Loan Agreement.  Section 10 of the Loan Agreement is hereby amended by

adding new Section 10.13 as follows:
 

“10.7         Guarantor and Affiliate Other Agreements.  Guarantor or any Affiliate shall fail to
make any payment when due under the terms of any bond, debenture, note or other evidence of Debt to be
paid by such Person and such failure shall continue beyond any period of grace provided with respect thereto,
or shall default in the observance or performance of any other agreement, term or condition contained in any
such bond, debenture, note or other evidence of Debt, and the effect of such failure or default is to cause, or
permit the holder or holders thereof to cause Debt in an aggregate amount of One Million and 00/100 Dollars
($1,000,000.00) or more to become due prior to its stated date of maturity.”

 
7.           Representations and Warranties of Borrower.  Borrower hereby represents and warrants to Bank as follows:

 
7.1           Recitals.  The Recitals in this Agreement are true and correct.

 
7.2           Formation and Good Standing. Borrower is a limited liability company duly formed, validly existing, and in good

standing under the laws of the jurisdiction of its formation; has the limited liability company power and authority to own its assets and to transact
the business in which it is now engaged or proposed to be engaged in; and is duly qualified as a foreign corporation and in good standing under
the laws of each other jurisdiction in which such qualification is required.
 

7.3           Power and Authority.  The execution, delivery, and performance by Borrower of this Agreement has been duly
authorized by all necessary limited liability company action and does not and will not (a) require any consent or approval of the members of
Borrower; (b) contravene Borrower’s articles of organization or operating agreement; (c) violate any provision of any law, rule, regulation
(including, without limitation, Regulations U and X of the Board of Governors of the Federal Reserve System), order, writ, judgment, injunction,
decree, determination, or award presently in effect having applicability to Borrower; (d) result in a breach of or constitute a default under
indenture or loan or credit agreement or any other agreement, lease, or instrument to which Borrower is a party or by which it or its properties
may be bound or affected; (e) result in, or require, the creation or imposition of any Lien, upon or with respect to any of the properties now
owned or hereafter acquired by Borrower; and (f) cause Borrower to be in default under any such law, rule, regulation, order, writ, judgment,
injunction, decree, determination, or award or any such indenture, agreement, lease, or instrument.
 

-6-



 
7.4           Legally Enforceable Agreement.  This Agreement is the legal, valid, and binding obligations of Borrower,

enforceable against Borrower in accordance with its respective terms, except to the extent that such enforcement may be limited by applicable
bankruptcy, insolvency, and other similar laws affecting creditors’ rights generally.
 

7.5           Indebtedness Absolute.  The obligation of Borrower to repay the Indebtedness is absolute and unconditional, and
there exists no right of setoff or recoupment, counterclaim or defense of any nature whatsoever to payment of the Indebtedness.
 

7.6           Insurance.  Borrower and Guarantor represent and warrant that all insurance required by the Loan Agreement is in
effect, and Borrower shall deliver to Bank, within ten (10) days of the Effective Date, evidence of such insurance, including but not limited to
copies of the insurance policies showing Bank as loss payee with coverage in an amount acceptable to Bank.
 

8.           Covenants.  Unless Bank otherwise consents in writing, Borrower and Guarantor agree that during the Forbearance Period:
 

8.1           Financial Covenants.  Sections 9.3 and 9.4 of the Loan Agreement are hereby amended as follows, such
amendments to be effective only during the Forbearance Period:
 

(a)           Tangible Effective Net Worth.  Borrower shall not permit Tangible Effective Net Worth to be less than the
sum of Two Million Nine Hundred Thousand and 00/100 Dollars ($2,900,000.00).
 

(b)           Leverage Ratio.  Borrower shall not permit the ratio of Debt to Tangible Effective Net Worth to be greater
than 9.00 to 1.00.
 

8.2           Daily A/R and A/P Agings.  Commencing May 16, 2008, Borrower shall execute and deliver to Bank, on a daily
basis, by 10:00am of each Business Day, (a) a detailed aging of Accounts by total, a summary of aging of Accounts by customer, and a
reconciliation statement; and (b) a detailed aging of accounts payable.
 

8.3           Daily Inventory Reports.  Commencing May 16, 2008, Borrower shall execute and deliver to Bank, on a daily basis,
by 10:00am of each Business Day, Bank’s form of inventory report specifying Borrower’s cost and the resale price of Borrower’s Inventory and
such other information as Bank may reasonably request.
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8.4           Daily Affiliate A/R and A/P Agings.  Commencing May 16, 2008, Borrower shall execute and deliver to Bank, on a

daily basis, by 10:00am of each Business Day, Borrower’s intercompany balance reports.
 

8.5           Refinance.  On or before June 30, 2008, Borrower shall provide Bank with a copy of an indicative term sheet
submitted by a commercial bank or other commercial finance source which has a combined capital and surplus in excess of $250,000,000
(including, for example, WestLB AG New York Branch or Wells Fargo Bank, N.A.) to Guarantor, Borrower or any of its Affiliates containing a
summary of the principal terms and conditions offered by such bank or institution with respect to the refinancing of the Indebtedness under the
Loan Agreement.
 

8.6           Affiliate Receivables.  On each of June 15, 2008 and July 15, 2008, Borrower shall reduce its gross Affiliate
receivables by an amount equal to Five Hundred Thousand and 00/100 Dollars ($500,000.00).
 

8.7           Operating Accounts.  Borrower covenants and agrees that it will not divert the cash proceeds of any Collateral, and
Borrower shall remit all cash proceeds of Collateral to its operating accounts at the Bank.  Borrower hereby agrees that all amounts received by
Bank in the operating accounts will be applied in accordance with the Loan Agreement.
 

8.8           Net Income.  Borrower’s cumulative net loss at any time during the period commencing on April 1, 2008 through
August 15, 2008 shall not be greater than One Million and 00/100 Dollars ($1,000,000.00) for such period (it being acknowledged that “net
loss” shall be calculated to exclude any non-cash gain or loss attributable to the mark-to-market movement in the valuation of hedge agreements
or other derivative instruments).
 

9.           Releases.  The parties have agreed to the terms set forth below with respect to releases.
 

9.1           Release.  Borrower, Guarantor, and their respective former and present employees, partners, stockholders, directors,
officers, successors, assignees, agents, and attorneys, hereby absolutely discharge and release Bank and Bank’s former and present employees,
partners, stockholders, directors, officers, successors, assignees, agents and attorneys from any and all liabilities, causes of action, claims, which
do or may exist, whether known or unknown, suspected, or unsuspected arising out of or in any way relating to either the, this Agreement and/or
the Loan Documents (as modified hereby and by any documents executed in connection herewith) between Bank on the one hand and Borrower,
and Guarantor on the other hand as of the date hereof (the “Released Matters”).  Nothing in this Section 9.1 shall be construed as affecting or
limiting in any way the parties’ express contractual obligations to each other hereunder or under the Loan Documents (as modified hereby and by
any documents executed in connection herewith).
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9.2           No Actions.  Borrower and Guarantor covenant and agree that neither they nor their respective present or former

agents, employees or assignees; will hereafter commence, maintain or prosecute any action at law or otherwise, or assert any claim against Bank
or Bank’s present or former officers, directors, agents, employees, and attorneys for damages or loss of any kind or amount arising out of or
related in any way to the Released Matters.
 

9.3           Acknowledgment.  Borrower and Guarantor hereby acknowledge that either of such parties may hereafter discover
facts different from or in addition to those now known or believed to be true, and agree that this Agreement shall remain in full force and effect,
notwithstanding the existence of any such different or additional facts.  Borrower and Guarantor hereby waive any and all rights which any such
party has or may have under the provisions of Section 1542 of the California Civil Code as now worded and as hereafter amended, which section
presently reads as follows:
 

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES
NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED
HIS OR HER SETTLEMENT WITH THE DEBTOR.”

 
10.           Defaults.  Each of the following shall constitute a “Forbearance Default” hereunder:

 
10.1           Event of Default.  The existence of any Event of Default (other than the Existing Defaults) under the Loan

Agreement or any other Loan Document.
 

10.2           Covenants.  Borrower or Guarantor fails to keep or perform any of the covenants or agreements contained in this
Agreement (other than those described in Sections 8.2, 8.3 and 8.4).
 

10.3           Certain Covenants.  Borrower or Guarantor fails to keep or perform any of the covenants or agreements contained
in Sections 8.2, 8.3 and 8.4 of this Agreement or Section 7.4.7 of the Loan Agreement, and such default is not cured within one (1) day after
Borrower receives notice thereof or any officer of Borrower becomes aware thereof.
 

10.4           Representation and Warranties.  Any representation or warranty of Borrower or Guarantor herein is false,
misleading or incorrect in any material respect.
 

11.           Remedies.  If a Forbearance Default occurs or exists, Bank may declare this Agreement to be terminated.  Upon such
termination, Bank shall be relieved of its obligations set forth herein and, accordingly, Bank shall be free to declare any and all of the
Indebtedness and Indebtedness to be immediately due and payable, and Bank may proceed to enforce its rights under each of the Borrower Loan
Documents, the Guarantor Loan Documents, the Guaranty, and applicable law.
 

-9-



 
12.           Legal Effect.  Except as specifically provided by this Agreement and any documents executed in connection herewith, all of

the terms and conditions of the Loan Documents are and shall remain in full force and effect in accordance with their respective terms, and this
Agreement shall not be construed to: (a) impair the validity, perfection or priority of any lien or security interest securing the Indebtedness; (b)
waive or impair any rights, power or remedies of Bank under the Loan Agreement or any other Loan Document upon termination of the
Forbearance Period, with respect to the Existing Defaults or otherwise; or (c) constitute an agreement by Bank or require Bank to extend the
Forbearance Period, or grant additional forbearance periods, or extend the term of the Loan Agreement or the time for payment of any
Indebtedness.
 

13.           Forbearance Fee.  Borrower shall pay to Bank as a forbearance fee the amount of One Hundred Thousand and 00/100
Dollars ($100,000.00), which fee shall be fully earned as of and payable on the Effective Date.
 

14.           Inconsistency.  In the event of any inconsistency between the terms of this Agreement and any other Loan Document, this
Agreement shall govern.
 

15.           Consultation with Counsel.  Borrower acknowledges that it has consulted with counsel and with such other experts and
advisors as it has deemed necessary in connection with the negotiation, execution, and delivery of this Agreement.
 

16.           General Terms. The parties have agreed to the general provisions set forth below.
 

16.1           Disposition of Collateral.  Borrower and Guarantor hereby waive, to the extent permitted by applicable law, any
and all of their rights under Article 9 of the Uniform Commercial Code, including but not limited to, (a) notification of the time and place of any
public sale of the Collateral; (b) notification of the time after which any private sale or other intended disposition of the Collateral is to be made;
(c) any rights relating to the compulsory disposition of the Collateral; and (d) any right to redeem the Collateral.
 

16.2           Appointment of Receiver.  Borrower and Guarantor agree that upon termination of the Forbearance Period, Bank
shall be entitled to appointment of a receiver for the Collateral.
 

16.3           Effectiveness.  The Loan Documents, as modified herein, are hereby reaffirmed, ratified and republished (including,
without limitation, the grant of security interests contained therein) and Borrower shall comply with all of the terms and conditions thereof.
 

-10-



 
16.4           Integration. This Agreement, any documents executed in connection herewith and the Loan Documents (as

modified hereby and by any documents executed in connection herewith) contain the entire agreement between the parties with respect to the
subject matter hereof and supersedes all prior agreements, understandings, offers and negotiations, oral or written, with respect thereto.
 

16.5           Successors and Assigns.  This Agreement shall bind and inure to the benefit of the respective successors and
permitted assigns of each of the parties; provided, however, that neither this Agreement nor any rights hereunder may be assigned by Borrower
or Guarantor.  Bank shall have the right without the consent of or notice to Borrower or Guarantor to sell, transfer, negotiate, or grant
participation in all or any part of, or any interest in, Bank’s obligations, rights and benefits hereunder.
 

16.6           Indemnification.  Borrower and Guarantor shall each jointly and severally defend, indemnify and hold harmless
Bank and its officers, employees, and agents against:  (a) all obligations, demands, claims, and liabilities claimed or asserted by any other party in
connection with the transactions contemplated by this Agreement; and (b) all losses or Bank Expenses in any way suffered, incurred, or paid by
Bank as a result of or in any way arising out of, following, or consequential to transactions between Bank, Borrower and/or Guarantor whether
under this Agreement, or otherwise (including without limitation reasonable attorneys’ fees and expenses), except for losses caused by Bank’s
gross negligence or willful misconduct.
 

16.7           Severability of Provisions.  In the event any one or more of the provisions contained in this Agreement is held to be
invalid, illegal or unenforceable in any respect, then such provision shall be ineffective only to the extent of such prohibition or invalidity, and the
validity, legality, and enforceability of the remaining provisions contained herein shall not in any way be affected or impaired thereby.
 

16.8           Amendments.  Neither this Agreement nor any provisions hereof may be changed, waived, discharged or
terminated, nor may any consent to the departure from the terms hereof be given, orally (even if supported by new consideration), but only by an
instrument in writing signed by all parties to this Agreement.  Any waiver or consent so given shall be effective only in the specific instance and
for the specific purpose for which given.
 

16.9           Waiver.  No failure to exercise and no delay in exercising any right, power, or remedy hereunder shall impair any
right, power, or remedy which Bank may have, nor shall any such delay be construed to be a waiver of any of such rights, powers, or remedies,
or any acquiescence in any breach or default hereunder; nor shall any waiver by Bank of any breach or default by Borrower hereunder be deemed
a waiver of any default or breach subsequently occurring.  All rights and remedies granted to Bank hereunder shall remain in full force and effect
notwithstanding any single or partial exercise of, or any discontinuance of action begun to enforce, any such right or remedy.  The rights and
remedies specified herein are cumulative and not exclusive of each other or of any rights or remedies which Bank would otherwise have.  Any
waiver, permit, consent or approval by Bank of any breach or default hereunder must be in writing and shall be effective only to the extent set
forth in such writing and only as to that specific instance.
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16.10                      Interpretation. This Agreement and all agreements relating to the subject matter hereof are the product of

negotiation and preparation by and among each party and its respective attorneys, and shall be construed accordingly.  The parties waive the
provisions of California Civil Code §1654.
 

16.11                      Survival.  All covenants, representations and warranties, waivers and releases of Borrower and Guarantor
made in this Agreement shall survive the termination of the Forbearance Period and continue in full force and effect so long as any Indebtedness
remains outstanding.  The obligations of Borrower to indemnify Bank with respect to the expenses, damages, losses, costs and liabilities shall
survive until all applicable statute of limitations periods with respect to actions that may be brought against Bank have run.
 

16.12                      Counterparts.  This Agreement may be signed in any number of counterparts, each of which shall be an
original, with the same effect as if all signatures were upon the same instrument.  Delivery of an executed counterpart of the signature page to this
Agreement by telefacsimile shall be effective as delivery of a manually executed counterpart of this Agreement, and any party delivering such an
executed counterpart of the signature page to this Agreement by telefacsimile to any other party shall thereafter also promptly deliver a manually
executed counterpart of this Agreement to such other party; provided; however, that the failure to deliver such manually executed counterpart
shall not affect the validity, enforceability, or binding effect of this Agreement.
 

16.13                      Attorneys’ Fees and Costs of Enforcement. In the event that any action is required to be taken by Bank to
enforce or interpret its rights under this Agreement and any documents executed in connection therewith or the Loan Documents, whether or not
suit is brought, or in the event of any dispute arising from this Agreement and any document executed in connection therewith or the Loan
Documents, Borrower and Guarantor jointly and severally shall pay to Bank the attorneys’ fees and costs incurred by Bank in connection
therewith, including, without limitation, any attorneys’ fees and costs incurred in connection with any bankruptcy proceeding of Borrower,
including, without limitation, any motion for relief from stay or dispute over or negotiation concerning cash collateral or nondischargeability, and
any expert witness fees.
 

16.14                      Information to Third Parties.  Borrower and Guarantor agree that Bank may provide information relating
to this Agreement and/or the Loan Documents and/or relating to such parties to Bank’s parent, affiliates, subsidiaries and service providers in the
ordinary course of Bank’s business.
 

16.15                      Notices. Unless otherwise provided in this Agreement, all notices or demands relating to this Agreement or
any other agreement entered into in connection herewith shall be in writing and (except for financial statements and other informational
documents which may be sent by first-class mail, postage prepaid) shall be personally delivered, sent by certified mail or by facsimile to Bank or
Borrower at their respective addresses set forth in the Loan Agreement.
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17.           WAIVER OF JURY TRIAL.  BANK, GUARANTOR AND BORROWER ACKNOWLEDGE AND AGREE THAT

THE TIME AND EXPENSE REQUIRED FOR TRIAL BY JURY EXCEED THE TIME AND EXPENSE REQUIRED FOR A
BENCH TRIAL AND HEREBY WAIVE, TO THE EXTENT PERMITTED BY LAW, TRIAL BY JURY.
 

18.           REFERENCE PROVISION.  In the event the Jury Trial Waiver set forth above is not enforceable, the parties elect to
proceed under this Judicial Reference Provision.
 

18.1           Mechanics.
 

(a)           With the exception of the items specified in Section 18.1(b), below, any controversy, dispute or claim (each,
a “Claim”) between the parties arising out of or relating to this Agreement or any other document, instrument or agreement between the
undersigned parties (collectively in this Section, the “Comerica Documents”), will be resolved by a reference proceeding in California in
accordance with the provisions of Sections 638 et. seq. of the California Code of Civil Procedure (“CCP”), or their successor sections, which
shall constitute the exclusive remedy for the resolution of any Claim, including whether the Claim is subject to the reference proceeding.  Except
as otherwise provided in the Comerica Documents, venue for the reference proceeding will be in the state or federal court in the county or district
where the real property involved in the action, if any, is located or in the state or federal court in the county or district where venue is otherwise
appropriate under applicable law (the “Court”).
 

(b)           The matters that shall not be subject to a reference are the following: (a) foreclosure of any security interests
in real or personal property; (b) exercise of self-help remedies (including, without limitation, set-off); (c) appointment of a receiver; and (d)
temporary, provisional or ancillary remedies (including, without limitation, writs of attachment, writs of possession, temporary restraining orders
or preliminary injunctions).  This reference provision does not limit the right of any party to exercise or oppose any of the rights and remedies
described in clauses (a) and (b) or to seek or oppose from a court of competent jurisdiction any of the items described in clauses (c) and (d).  The
exercise of, or opposition to, any of those items does not waive the right of any party to a reference pursuant to this reference provision as
provided herein.
 

(c)           The referee shall be a retired judge or justice selected by mutual written agreement of the parties.  If the
parties do not agree within ten (10) days of a written request to do so by any party, then, upon request of any party, the referee shall be selected
by the Presiding Judge of the Court (or his or her representative).  A request for appointment of a referee may be heard on an ex parte or
expedited basis, and the parties agree that irreparable harm would result if ex parte relief is not granted.  Pursuant to CCP § 170.6, each party
shall have one peremptory challenge to the referee selected by the Presiding Judge of the Court (or his or her representative).
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(d)           The parties agree that time is of the essence in conducting the reference proceedings. Accordingly, the

referee shall be requested, subject to change in the time periods specified herein for good cause shown, to (i) set the matter for a status and trial-
setting conference within fifteen (15) days after the date of selection of the referee; (ii) if practicable, try all issues of law or fact within one
hundred twenty (120) days after the date of the conference; and (iii) report a statement of decision within twenty (20) days after the matter has
been submitted for decision.
 

(e)           The referee will have power to expand or limit the amount and duration of discovery.  The referee may set or
extend discovery deadlines or cutoffs for good cause, including a party’s failure to provide requested discovery for any reason
whatsoever.  Unless otherwise ordered based upon good cause shown, no party shall be entitled to “priority” in conducting discovery,
depositions may be taken by either party upon seven (7) days written notice, and all other discovery shall be responded to within fifteen (15) days
after service.  All disputes relating to discovery which cannot be resolved by the parties shall be submitted to the referee whose decision shall be
final and binding.
 

18.2           Procedures.  Except as expressly set forth herein, the referee shall determine the manner in which the reference
proceeding is conducted including the time and place of hearings, the order of presentation of evidence, and all other questions that arise with
respect to the course of the reference proceeding.  All proceedings and hearings conducted before the referee, except for trial, shall be conducted
without a court reporter, except that when any party so requests, a court reporter will be used at any hearing conducted before the referee, and the
referee will be provided a courtesy copy of the transcript.  The party making such a request shall have the obligation to arrange for and pay the
court reporter.  Subject to the referee’s power to award costs to the prevailing party, the parties will equally share the cost of the referee and the
court reporter at trial.
 

18.3           Application of Law.  The referee shall be required to determine all issues in accordance with existing case law and
the statutory laws of the State of California.  The rules of evidence applicable to proceedings at law in the State of California will be applicable to
the reference proceeding.  The referee shall be empowered to enter equitable as well as legal relief, enter equitable orders that will be binding on
the parties and rule on any motion which would be authorized in a court proceeding, including without limitation motions for summary judgment
or summary adjudication.  The referee shall issue a decision at the close of the reference proceeding which disposes of all claims of the parties
that are the subject of the reference.  Pursuant to CCP § 644, such decision shall be entered by the Court as a judgment or an order in the same
manner as if the action had been tried by the Court and any such decision will be final, binding and conclusive.  The parties reserve the right to
appeal from the final judgment or order or from any appealable decision or order entered by the referee.  The parties reserve the right to findings
of fact, conclusions of laws, a written statement of decision, and the right to move for a new trial or a different judgment, which new trial, if
granted, is also to be a reference proceeding under this provision.
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18.4           Repeal.  If the enabling legislation which provides for appointment of a referee is repealed (and no successor statute

is enacted), any dispute between the parties that would otherwise be determined by reference procedure will be resolved and determined by
arbitration.  The arbitration will be conducted by a retired judge or justice, in accordance with the California Arbitration Act §1280 through
§1294.2 of the CCP as amended from time to time.  The limitations with respect to discovery set forth above shall apply to any such arbitration
proceeding.
 

18.5           THE PARTIES RECOGNIZE AND AGREE THAT ALL CONTROVERSIES, DISPUTES AND
CLAIMS RESOLVED UNDER THIS REFERENCE PROVISION WILL BE DECIDED BY A REFEREE AND NOT BY A JURY.
AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF ITS, HIS OR HER
OWN CHOICE, EACH PARTY KNOWINGLY AND VOLUNTARILY, AND FOR THE MUTUAL BENEFIT OF ALL PARTIES,
AGREES THAT THIS REFERENCE PROVISION WILL APPLY TO ANY CONTROVERSY, DISPUTE OR CLAIM BETWEEN
OR AMONG THEM ARISING OUT OF OR IN ANY WAY RELATED TO, THIS AGREEMENT OR THE OTHER COMERICA
DOCUMENTS.
 

18.6           In the event that Bank elects to waive any rights or remedies hereunder, or compliance with any of the terms hereof,
or delays or fails to pursue or enforce any term, such waiver, delay or failure to pursue or enforce shall only be effective with respect to that
single act and shall not be construed to affect any subsequent transactions or Bank’s right to later pursue such rights and remedies.
 

Signature page follows
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IN WITNESS WHEREOF, the parties hereto have agreed to the terms of this Forbearance Agreement and Release as of the Effective

Date.

 

 

KINERGY MARKETING, LLC
 
 
/s/ NEIL KOEHLER                                                         
By:           Neil Koehler
Its:           President and Chief Executive Officer
 
 
COMERICA BANK
 
 
/s/ DOUGLAS WEBER                                                    
By:           Douglas Weber
Its:           Senior Vice President – Western Market
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EXHIBIT 10.2
 

REAFFIRMATION OF GUARANTY
 

Guarantor hereby acknowledges and agrees that it has read and is familiar with, and hereby consents to, all of the terms and conditions
of the Forbearance Agreement and Release dated the date hereof (“Forbearance Agreement”) by and between COMERICA BANK, a Texas
banking association (“Bank”), Guarantor and KINERGY MARKETING, LLC, an Oregon limited liability company (“Borrower”) and all of
the agreements and documents referred to therein, and specifically consents to the forbearance as set forth therein, and in said agreements and
documents.  Guarantor hereby confirms and agrees that all of the terms and provisions of Guarantor’s Guaranty (as defined in the Forbearance
Agreement) are hereby ratified and confirmed, and the Guaranty shall continue in full force and effect as the guaranty of all Indebtedness (as the
term “Indebtedness” is defined in the Guaranty), including the obligations of Borrower to Bank under the Forbearance Agreement.
 

Guarantor further acknowledges that: (a) Section 1 of the Guaranty is hereby amended by deleting the terms “provided that the
Guarantor’s maximum aggregate liability under this Guaranty shall not exceed the Liability Cap (as defined below)”; and (b) Section 30 of the
Guaranty is hereby amended by deleting it in its entirety.
 

Bank has informed Guarantor of the terms of the Forbearance Agreement.  Guarantor acknowledges having read the same and
consented to all of the terms and conditions thereof.  Guarantor understands and agrees that Bank has no duty under any agreement with
Borrower, the Guaranty or any other agreement with Guarantor to notify Guarantor or to seek this or any future acknowledgment, consent or
reaffirmation, and nothing contained herein is intended to, or shall create such a duty as to any advances or transactions hereafter.
 
 
Dated: May 12, 2008 PACIFIC ETHANOL, INC.,

a Delaware corporation
 
 
By: /s/ NEIL M. KOEHLER                    
Print Name: Neil M. Koehler                  
 
Its: CEO                                                    



Its: CEO                                                    



EXHBIIT 10.3

 

  LOAN AND SECURITY AGREEMENT
 (ACCOUNTS AND INVENTORY)

 
OBLIGOR # NOTE # AGREEMENT DATE

August 17, 2007
 

CREDIT LIMIT
$25,000,000.00

INTEREST RATE
Base Rate; minus 0.50%

Or
LIBOR; plus 1.35%

OFFICER NO./INITIALS
49540/RH

 
This LOAN AND SECURITY AGREEMENT (Accounts and Inventory) is dated as of August 17, 2007 by and between

KINERGY MARKETING, LLC, an Oregon limited liability company (“Borrower”) and COMERICA BANK, a Michigan corporation
(“Bank”).

RECITALS

WHEREAS, Borrower has requested that Bank establish a credit facility the proceeds of which are to be used to for working capital;
and

WHEREAS, Bank is willing to make such credit facility available to Borrower upon and subject to the terms and conditions
hereinafter set forth.

AGREEMENT

NOW, THEREFORE, for good and valuable consideration, the receipt of which is hereby acknowledged, the parties agree as set
forth below.

1.    DEFINITIONS. As used in this Agreement, the following terms shall have the following definitions:

1.1    “Accounts” means all “accounts” (as defined in the UCC) together with all instruments, documents, and chattel
paper related thereto; all guaranties, letters of credit, or other security therefore, now owned or hereafter created or acquired by Borrower
including, without limitation, all of the following now owned or hereafter created or acquired by Borrower: (a) accounts receivable, contract
rights, book debts, notes, drafts and other obligations or indebtedness owing to Borrower arising from the sale, lease or exchange of goods or
other property and/or the performance of services; (b) Borrower’s rights in, to and under all purchase orders for goods, services or other
property from Borrower; (c) Borrower’s rights to any goods, services or other property arising out of Accounts (including returned or
repossessed goods and unpaid sellers’ rights of rescission, replying, reclamation and rights to stoppage in transit); (d) monies due to or to
become due to Borrower under all contracts for the sale, lease or exchange of goods or other property and/or the performance of services
including the right to payment of any interest or finance charges with respect thereto (whether or not yet earned by performance on the part of
Borrower); and (e) proceeds of any of the foregoing and all collateral security and guaranties of any kind given by any Person with respect to
any of the foregoing.

 
1.2    “Account Debtor” means, in addition to the definition of account debtor as contained in the UCC, the Person or

Persons obligated to Borrower on an Account, or who is represented by the Borrower to be so obligated.

1.3    “Advance” or “Advances” means a loan or all loans by Bank to Borrower under the Revolving Facility.

1.4    “Affiliate” of any Person means any other Person that, directly or indirectly, controls, is controlled by or is under
common control with such Person. A Person shall be deemed to be “controlled by” any other Person if such other Person (a) possesses,
directly or indirectly, power to direct or cause the direction of the management and policies of such Person whether by contract or otherwise; or
(b) owns at least twenty percent (20%) of the Equity Interests in such Person.

 
1.5    “Agreement” means this Loan and Security Agreement (Accounts and Inventory) and all exhibits, riders and

addendums attached hereto as all of the foregoing may be amended, supplemented, or modified from time to time.
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1.6    “Bank Expenses” shall mean and includes: all costs or expenses required to be paid by Borrower under this
Agreement which are paid or advanced by Bank; taxes and insurance premiums of every nature and kind of Borrower paid by Bank; filing,
recording, publication and search fees, appraiser fees, and auditor fees and costs paid or incurred by Bank in connection with Bank’s
transactions with Borrower; costs and expenses incurred by Bank in collecting the Accounts (with or without suit) to correct any Event of
Default or enforce any provision of this Agreement, or in gaining possession of, maintaining, handling, preserving, storing, shipping, selling,
disposing of, preparing for sale and/or advertising to sell the Collateral, whether or not a sale is consummated in accordance with the terms
hereof; costs and expenses of suit incurred by Bank in enforcing or defending this Agreement or any portion hereof, including, but not limited
to, expenses incurred by Bank in attempting to obtain relief from any stay, restraining order, injunction or similar process which prohibits Bank
from exercising any of its rights or remedies; and reasonable attorneys’ fees and expenses incurred by Bank in advising, structuring, drafting,
reviewing, amending, terminating, enforcing, defending or concerning this Agreement, or any portion hereof or any agreement related hereto,
whether or not suit is brought. Bank Expenses shall include Bank’s in-house legal charges at reasonable rates.

1.7    “Base Rate” shall mean the prime rate reported in the section entitled “Money Rates” in the western edition of the Wall Street
Journal (or if the Wall Street Journal shall cease to be publicly available or if the information contained in the Wall Street Journal, in Bank’s
reasonable judgment, shall cease to accurately reflect such Prime Rate, then the Prime Rate shall be as reported by any publicly available source
of similar market data selected by Bank that, in Bank’s reasonable judgment, accurately reflects such Prime Rate.) If such rate is shown as a
range, then the Prime Rate shall be the highest value in such range.

1.8    “Base Rate Advance” means any portion of the unpaid principal balance of the Advances when and to the extent that the interest
rate therefor is determined by a reference to the Base Rate.

1.9    “Borrower’s Books” shall mean and includes all of Borrower’s books and records including but not limited to minute books;
ledgers; records indicating, summarizing or evidencing Borrower’s assets, (including, without limitation, the Accounts) liabilities, business
operations or financial condition, and all information relating thereto, computer programs; computer disk or tape files; computer printouts;
computer runs; and other computer prepared information and equipment of any kind.

1.10    “Borrowing Base” means an amount equal to the sum of: (a) eighty percent (80%) of the Net Amount of Eligible Accounts; plus
(b) seventy percent (70%) of the Value of Eligible In Storage Inventory; provided that the aggregate amount of Advances made under this
Subsection 1.10(b) shall not exceed Ten Million and 00/100 Dollars ($10,000,000.00); plus (c) seventy percent (70%) of the Value of Eligible
In Transit Inventory; provided that the aggregate amount of Advances made under this Subsection 1.10(c) shall not exceed Four Million and
00/100 Dollars ($4,000,000.00).

1.11    “Business Day” means a day other than a Saturday or Sunday or other day on which Bank is authorized or required to close
under the laws of the State of California or applicable Federal Law.

1.12    “Collateral” means all of the following assets of Borrower, wherever located, and now owned or hereafter acquired or arising: (a)
all Accounts; (b) all Inventory; (c) all general intangibles; (d) all deposit accounts; (e) all supporting obligations of any of the foregoing; (f) all
of Borrower’s Books related to any of the foregoing; and (g) any and all claims, rights and interests in any of the foregoing and all substitutions
for, additions and accessions and all cash and non cash proceeds of any of the foregoing, in whatever form (including proceeds in the form of
inventory, equipment or any other form of personal property), including proceeds of proceeds, insurance proceeds and all claims against third
parties for loss or damage to or destruction of any or all of the foregoing. The Collateral shall specifically exclude: (i) any lease, license, permit,
contract, property right or agreement to which Borrower is a party or any of Borrower’s rights or interests thereunder if and only for so long as
the grant of a Lien thereon shall (A) give any other Person party to such lease, license, permit, contract, property rights or agreement the right to
terminate its obligations thereunder, (B) constitute or result in the abandonment, invalidation or unenforceability of any right, title or interest of
Borrower therein or (C) constitute or result in a breach or termination pursuant to the terms of, or a default under, any such lease, license,
permit, contract, property rights or agreement (other than to the extent that any such term would be rendered ineffective pursuant to Sections 9-
406, 9-407, 9-408 or 9-409 of the UCC (or any successor provision or provisions)); and (ii) any equipment (as such term is defined in the
UCC) owned by Borrower that is subject to a Permitted Lien.
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         1.13    “Collateral Access Agreement” means agreement entered into by Borrower and a bailee, landlord or
warehouseman for the purposes of perfecting Bank’s security interest in the Inventory held by such Person.

  1.14    “Commodity Hedging Arrangements” means any arrangement to hedge the price of ethanol sales or
purchases.

1.15    “Commodity Risk Management Plan” means risk management plans prepared by Borrower (or an Affiliate thereof) setting
forth the terms and conditions relating to any Commodity Hedging Arrangements from time to time proposed to be entered into by Borrower,
including any updates made to such risk management plans.

1.16    “Contingent Indebtedness” mean, as to any Person, any obligation of such Person guaranteeing or in effect guaranteeing any
Indebtedness, leases, dividends, or other obligations (“primary obligations”) of any other Person (the “primary obligor”) in any manner,
whether directly or indirectly, including, without limitation, any obligation of such Person, whether or not contingent, (a) to purchase any such
primary obligation or any property constituting direct or indirect security therefore; (b) to advance or supply funds (i) for the purchase or
payment of any such primary obligation; or (ii) to maintain working capital or equity capital of the primary obligor or otherwise to maintain the
net worth or solvency of the primary obligor; (c) to purchase property, securities, or services primarily for the purpose of assuring the
beneficiary of any such primary obligation of the ability of the primary obligor to make payment of such primary obligation; (d) for the
obligations of a partnership in which such Person is a general partner; or (e) otherwise to assure or hold harmless the beneficiary of such
primary obligation against loss in respect thereof; provided, however, that the term Contingent Indebtedness shall not include the endorsement
of instruments for deposit or collection in the ordinary course of business. The amount of any Contingent Indebtedness shall be deemed to be an
amount equal to the stated or determinable amount of the primary obligation in respect of which such Contingent Indebtedness is made or, if not
stated or determinable, the maximum reasonably anticipated liability in respect thereof as determined by Bank in good faith.

1.17    “Credit Limit” shall mean Twenty Five Million and 00/100 Dollars ($25,000,000.00).

1.18    “Debt” means, as to any Person at a particular time, without duplication, all of the following, whether or not included as
indebtedness or liabilities in accordance with GAAP: (a) all obligations of such  Person for or in respect of moneys borrowed or raised,
whether or not for cash by whatever means (including acceptances, deposits, discounting, letters of credit, factoring, and any other form of
financing which is recognized in accordance with GAAP in such Person’s financial statements as being in the nature of a borrowing or is
treated as “off-balance sheet” financing); (b) all obligations of such Person evidenced by bonds, debentures, notes, loan agreements or other
similar instruments; (c) all obligations of such Person for the deferred purchase price of property or services; (d) all obligations of such Person
under conditional sale or other title retention agreements relating to property or assets acquired by such Person (even though the rights and
remedies of the seller or lender under such agreement in the event of default are limited to repossession or sale of such property or are otherwise
limited in recourse); (e) the maximum amount of all direct or contingent obligations of such Person arising under letters of credit (including
standby and commercial), bankers’ acceptances, bank guaranties, surety bonds and similar instruments; (f) all capitalized lease liabilities; (g) net
obligations of such Person under any Swap Contract; (h) all obligations of such Person to purchase, redeem, retire, defease or otherwise make
any payment in respect of any Equity Interests in such Person or any other Person or any warrants, rights or options to acquire such Equity
Interests, valued, in the case of redeemable preferred interests, at the greater of its voluntary or involuntary liquidation preference plus accrued
and unpaid dividends; and (i) all guarantees of such Person in respect of any of the foregoing. For all purposes hereof, the Indebtedness of any
Person shall include the Indebtedness of any partnership or joint venture (other than a joint venture that is itself a corporation or limited liability
company) in which such Person is a general partner or a joint venturer, unless such Indebtedness is expressly made non-recourse to such
Person. The amount of any net obligation under any Swap Contract on any date shall be deemed to be the Swap Termination Value thereof as of
such date.

1.19    “Default” means any condition, occurrence or event that, after notice or passage of time or both, would be an Event of Default.

1.20    “Eligible Accounts” means and includes those Accounts of Borrower which are due and payable within ninety (90) days, or less,
from the date of invoice, that arise in the ordinary course of Borrower’s business, and have been collaterally assigned to Bank as contemplated
by this Agreement. Unless otherwise agreed to by Bank, Eligible Accounts shall not include the following: (a) Accounts which remain
uncollected for more than ninety (90) days from the date of invoice; (b) Accounts due from an Account Debtor that has suffered a business
failure or the termination of its existence, or as to which a dissolution, insolvency or bankruptcy proceeding has been commenced, any
assignment for the benefit of creditors has been made, or a trustee, receiver or conservator has been appointed for all or any part of the assets of
such Account Debtor; (c) Accounts due from an Account Debtor who is an Affiliate of Borrower or affiliated with Borrower in any manner,
including, without limitation, as stockholder, owner, officer, director, agent or employee; (d) Accounts with respect to which payment is or may
be conditional; (e) Accounts with respect to which the Account Debtor is not a resident or citizen of, located in, or subject to service of process
in, the United States, except Eligible Foreign Accounts; (f) Accounts due from the United States
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of America, including, without limitation, any instrumentality, division, agency, body or department thereof, except Eligible Government
Accounts; (g) Accounts commonly known as “bill and hold” or a similar arrangement; (h) that portion of Accounts due from an Account
Debtor which is in excess of twenty percent (20%) percent of Borrower’s aggregate dollar amount of all outstanding Eligible Accounts,
provided that (1) Eligible Accounts as to which Chevron Corporation, a Delaware corporation, Valero Energy Corporation, a Delaware
corporation, ConocoPhillips, a Delaware corporation, Royal Dutch Shell plc, a corporation formed under the laws of England and Wales, and
Tesoro Corporation, a Delaware corporation or any of their Affiliates, including Chevron Products Company, a division of Chevron U.S.A.
Inc., Valero Marketing and Supply Company, ConocoPhillips Company, Shell Oil Products U.S. (SOPUS), Tesoro Refining and Marketing
Company, ExxonMobil Oil Corporation, are the Account Debtors may each constitute up to thirty percent (30%) of the aggregate amount of
Eligible Accounts; and (2) Eligible Accounts as to which New West Petroleum, a California corporation and Flying J, Inc., a Utah corporation
or any of their Affiliates, including Big West of California, LLC, a subsidiary of Flying J Inc. are the Account Debtors may each constitute up
to twenty-five percent (25%) of the aggregate amount of Eligible Accounts; (i) Accounts due from an Account Debtor as to which twenty
percent (20%) percent or more of the aggregate dollar amount of all outstanding Accounts owing from such Account Debtor remain uncollected
for more than ninety (90) days from invoice date; (j) that portion of Accounts with respect to which Account Debtors dispute liability or make
any claim, or have any defense, crossclaim, counterclaim, or offset (except any reserve, discount, credit or allowance that has been deducted in
computing the net amount thereof); (k) Accounts which are not free of all Liens, encumbrances, charges, rights and interest of any kind, except
Permitted Liens; (l) Accounts which are supported or represented by an instrument, document, promissory note, post dated check or letter of
credit unless such instrument is actually delivered to Bank to the extent required hereunder; and (m) Accounts that are payable in other than
United States Dollars.

1.21    “Eligible Foreign Accounts” means otherwise Eligible Accounts which are either (a) covered by credit insurance in form and
amount, and by an insurer, satisfactory to Bank, (b) supported by one or more letters of credit or acceptances that are assignable by their terms
and have been delivered to Bank in an amount, of a tenor, and issued by a financial institution, acceptable to Bank; or (c) that Bank approves on
a case by case basis.

1.22    “Eligible Government Accounts” means otherwise Eligible Accounts with respect to which: (a) the Account Debtor is the
United States of America or any political subdivision, department, agency or instrumentality thereof; and (b) Borrower complies with the
Federal Assignment of Claims Act of 1940, 31 U.S.C. §3727 and the regulations thereunder.

1.23    “Eligible Inventory” means that portion of Borrower’s Inventory consisting of ethanol and denaturant which is: (a) owned by
Borrower, free and clear of all Liens or encumbrances, except Permitted Liens; (b) held for sale by Borrower in the ordinary course of the
Borrower’s business; (c) of good and merchantable quality, free from defects for the purposes for which it is intended; (d) as to which Bank
has been able to perfect and maintain a perfected first priority security interest; and (e) Bank, in its reasonable judgment and in good faith, has
not determined that it is unacceptable or should be price-adjusted in any material respect.

1.24    “Eligible In Transit Inventory” means all Eligible Inventory in-transit for which title has passed to Borrower, which is insured
to the full value thereof.

1.25    “Eligible In Storage Inventory” means Eligible Inventory stored with a bailee, warehouse, or similar party for which a Collateral
Access Agreement is in effect.

1.26    “Equity Interests” means, with respect to any Person, all of the shares of capital stock of (or other ownership or profit interests
in) such Person, all of the warrants, options or other rights for the purchase or acquisition from such Person of shares of capital stock of (or
other ownership or profit interests in) such Person, all of the securities convertible into or exchangeable for shares of capital stock of (or other
ownership or profit interests in) such Person or warrants, rights or options for the purchase or acquisition from such Person of such shares (or
such other interests), and all of the other ownership or profit interests in such Person (including partnership, member or trust interests therein),
whether voting or nonvoting, and whether or not such shares, warrants, options, rights or other interests are outstanding on any date of
determination, in each such case including all voting rights and economic rights related thereto.

1.27    “Event of Default” shall mean one or more of those events described in Section 10 contained herein below.

1.28    “Funding Date” means the date that amounts are advanced by Bank under this Agreement, whether such Advances are made
directly to Borrower or are made to any escrow holder or other third party pending the recordation or exchange of any documents or the
occurrence or waiver of any conditions precedent by Bank under this Agreement or otherwise.
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1.29    “GAAP” shall mean, as of any applicable period, generally accepted accounting principles in effect during such period.

1.30    “Governmental Authority” means any foreign, federal, state, regional, local, municipal or other government, or any department,
commission, board, bureau, agency, public authority or instrumentality thereof, or any court or arbitrator.

1.31    “Guarantor” means Pacific Ethanol, Inc., a Delaware corporation.

1.32    “Indebtedness” means (a) the performance of all obligations of Borrower under this Agreement and all of the other Loan
Documents; (b) all extensions, renewals, modifications, amendments, and refinancings of any of the foregoing; and (c) all Bank Expenses.

1.33    “Initial Funding Date” means the date that amounts are first advanced by Bank under the Revolving Facility.

1.34    “Insolvency Proceeding” shall mean and includes any proceeding or case commenced by or against a Person under any
provisions of the United States Bankruptcy Code, as amended, or any other ankruptcy or insolvency law, including, but not limited to
assignments for the benefit of creditors, formal or informal moratoriums, composition or extensions with some or all creditors, any proceeding
seeking a reorganization, arrangement or any other relief under the United States Bankruptcy Code, as amended, or any other bankruptcy or
insolvency law.

1.35    “Interest Rate Protection Agreement” means each interest rate swap, collar, put, or cap, or other interest rate protection
arrangement, with a Qualified Counterparty, in each such case that is reasonably satisfactory to Bank.

1.36    “Inventory” means all “inventory” (as defined in the UCC), now owned or hereafter acquired by Borrower, wherever located
including, without limitation, ethanol, denaturant, finished goods, raw materials, work in process and other materials and supplies (including
packaging and shipping materials) used or consumed in the manufacture or production thereof and goods which are returned to or repossessed
by Borrower.

1.37    “Investment” means any beneficial ownership of (including stock, partnership interest or other securities) any Person, or any
loan, advance or capital contribution to any Person.

1.38    “Judicial Officer or Assignee” shall mean and includes any trustee, receiver, controller, custodian, assignee for the benefit of
creditors or any other person or entity having powers or duties like or similar to the powers and duties of trustee, receiver, controller, custodian
or assignee for the benefit of creditors.

1.39    “Letter of Credit” means any commercial or standby letter of credit issued by Bank at the request of or for the account of
Borrower.

1.40    “Letter of Credit Application” has the meaning set forth in Section 2.2.1.

1.41    “Letter of Credit Disbursement” means any payment or disbursement made by Bank pursuant to or arising out of any Letter of
Credit.

1.42    “Letter of Credit Obligations” shall mean at any date of determination, the sum of (without duplication) (a) the aggregate
undrawn amount of all Letters of Credit then outstanding; (b) the aggregate face amount of all Letters of Credit requested but not yet issued as
of such date; and (c) the aggregate unpaid amount of all Letter of Credit Reimbursement Obligations.

1.43    “Letter of Credit Reimbursement Obligations” means, at any time, all obligations of Borrower to reimburse Bank for amounts
paid by Bank in respect of drawings under Letters of Credit.
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1.44    “LIBOR” means the rate per annum (rounded upward, if necessary, to the nearest whole one-eighth ('/8) of one percent (1%)) and
determined pursuant to the following formula:

LIBOR = Base LIBOR

100% - LIBOR Reserve Percentage

1.44.1                       “Base LIBOR” means the rate per annum equal to the rate determined by Bank to be the offered
rate that appears on the page of the Telerate screen (or any successor thereto) that displays an average British Bankers
Association Interest Settlement Rate for deposits in Dollars (for delivery on the first day of such LIBOR Period) with a term
equivalent to such LIBOR Period, determined as of approximately 11:00 a.m. (London time) two (2) Business Days prior to
the first day of such LIBOR Period; or (b) if the rate referenced in the preceding clause (a) does not appear on such page or
service or such page or service is not available, the rate per annum equal to the rate determined by Bank to be the offered rate
on such other page or other service that displays an average British Bankers Association Interest Settlement Rate for deposits
in Dollars (for delivery on the first day of such LIBOR Period) with a term equivalent to such LIBOR Period, determined as
of approximately 11:00 a.m. (London time) two (2) Business Days prior to the first day of such LIBOR Period; or (c) if the
rates referenced in the preceding clauses (a) and (b) are not available, the rate per annum determined by Bank at which deposits
for the relevant LIBOR Period would be offered to Bank in the approximate amount of the relevant LIBOR Advance in the
interbank LIBOR market selected by Bank, upon request of Bank at 10:00 a.m. California time, on the day that is the first (1st)
day of such LIBOR Period.

1.44.2                       “LIBOR Business Day” means a Business Day on which dealings in Dollar deposits may be
carried out in the interbank LIBOR market.

1.44.3                       “LIBOR Reserve Percentage” means the reserve percentage prescribed by the Board of
Governors of the Federal Reserve System (or any successor) for “Eurocurrency Liabilities” (as defined in Regulation D of the
Federal Reserve Board, as amended), adjusted by Bank for expected changes in such reserve percentage during the applicable
LIBOR Period.

1.44.4                       “LIBOR Period” means: (a) initially, the period from the date of borrowing specified in the
applicable notice of borrowing, or on the date specified in an applicable notice of interest rate election and ending thirty (30),
sixty (60), ninety (90) or one hundred eighty (180) days thereafter (but not exceeding the Revolving Facility Maturity Date),
so long as LIBOR is quoted for such period in the applicable interbank LIBOR market; and (b) thereafter, each period
commencing on the last day of the next preceding LIBOR Period and continuing for thirty (30), sixty (60), ninety (90) or one
hundred eighty (180) days thereafter (but not exceeding the Revolving Facility Maturity Date) so long as LIBOR is quoted for
such period in the applicable interbank LIBOR market, provided that: (i) if any LIBOR Period would end on a day that is not a
LIBOR Business Day, then such LIBOR Period shall be extended to the next succeeding LIBOR Business Day; and (ii) no
LIBOR Period shall extend beyond the Revolving Facility Maturity Date.

1.45    “LIBOR Advance” means any portion of the unpaid principal balance of the Revolving Facility when and to the extent that the
interest rate therefor is determined by a reference to LIBOR.

1.46    “Lien” means any mortgage, deed of trust, pledge, security interest, hypothecation, assignment, deposit arrangement,
encumbrance, lien (statutory or other), or preference, priority, or other security agreement or preferential arrangement, charge, or encumbrance
of any kind or nature whatsoever (including, without limitation, any conditional sale or other title retention agreement, any financing lease
having substantially the same economic effect as any of the foregoing, and the filing of any financing statement under the UCC or comparable
law of any jurisdiction to evidence any of the foregoing).

1.47    “Loan Documents” means, collectively, this Agreement and any other agreement or instrument entered into between Borrower
and Bank or executed by Borrower or the Guarantor and delivered to Bank in connection with this Agreement, all as amended from time to time
including, without limitation, any note or notes executed by Borrower.

1.48    “Material Adverse Effect” means a material adverse effect on (a) the business operations or condition (financial or otherwise) of
Borrower; or (b) the ability of Borrower to repay the Indebtedness or otherwise perform its obligations under the Loan Documents.

1.49    “Net Amount of Eligible Accounts” shall mean the gross amount of Eligible Accounts; less the sum of (a) sales, excise or
similar taxes included in the amount thereof; and (b) returns, discounts, claims, credits and allowances of any nature at any time issued, owing,
granted, outstanding, available or claimed with respect thereto.
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  1.50     “Net Income” shall mean the net income (or loss) of a person for any period of determination, determined in
accordance with GAAP but excluding in any event: (a) any gains or losses on the sale or other disposition, not in the ordinary course of
business, of investments or fixed or capital assets, and any taxes on the excluded gains and any tax deductions or credits on account on any
excluded losses; and (b) in the case of Borrower, net earnings of any Person in which Borrower has an ownership interest, unless such net
earnings shall have actually been received by Borrower in the form of cash distributions.

  1.51    “Negotiable Collateral” shall mean and include all of Borrower’s present and future letters of credit, advises of
credit, letter-of-credit rights, certificates of deposit, notes, drafts, money, documents (including without limitation all negotiable documents),
instruments (including without limitation all promissory notes), tangible chattel paper or any other similar property.

 1.52    “Permitted Debt” means: (a) Indebtedness of Borrower; (b) Debt existing on the date hereof and listed and
described on Schedule 8.3 hereto, but no voluntary prepayments, renewals, extensions, or refinancing thereof; (c) Subordinated Debt; (d)
accounts payable to trade creditors for goods or services incurred in the ordinary course of business, as presently conducted, and not more than
ninety (90) days past due or being contested in good faith and by appropriate proceedings; (e) contingent liabilities incurred in the ordinary
course of business (including customary indemnification agreements); (f) Interest Rate Protection Agreements; (g) Swap Contracts entered into
in accordance with the Commodity Risk Management Plan; and (h) Debt of Borrower secured by purchase-money Liens permitted under clause
(c) of Section 1.54.

 1.53     “Permitted Distributions” means: (a) distributions payable solely in Borrower’s membership units; (b)
repurchases of Borrower’s membership units from the proceeds of the issuance of additional such units, provided that such repurchases are
effectuated immediately upon the consummation of such transactions; (c) so long as no Event of Default has occurred and is continuing
hereunder, to the extent that and so long as Borrower is an entity that is not directly subject to Federal income taxation and with respect to which
any earnings are attributable ratably to each Person with an ownership interest in Borrower, Borrower may make distributions to each such
Person in an amount necessary to pay each such Person’s income tax resulting from such ownership interest in Borrower, provided, further,
that, promptly upon request of Bank, Borrower shall cause each such Person to provide Bank with copies of its tax return to substantiate any
such distribution; and (d) cash distributions made in accordance with Borrower’s operating agreement, so long as no Event of Default has
occurred and is continuing and no Event of Default would exist after giving effect to such distributions.

 1.54     “Permitted Liens” means the following: (a) any Liens existing on date of this Agreement and listed on Schedule
8.4 hereto or arising under this Agreement or the other Loan Documents; (b) Liens for taxes, fees, assessments or other governmental charges
or levies, either not delinquent or being contested in good faith by appropriate proceedings and for which appropriate reserves have been made
in accordance with GAAP; (c) Liens (i) upon or in any equipment acquired or held by Borrower to secure the purchase price of such equipment
or indebtedness incurred solely for the purpose of financing the acquisition of such equipment, or (ii) existing on such equipment at the time of
its acquisition, provided that the Lien is confined solely to the property so acquired and improvements thereon, and the proceeds of such
equipment; (d) Liens incurred in connection with the extension, renewal or refinancing of the indebtedness secured by Liens of the type
described in clauses (a) through (c) above, provided that any extension, renewal or replacement Lien shall be limited to the property encumbered
by the existing Lien and the principal amount of the indebtedness being extended, renewed or refinanced does not increase; (e) materialmen’s,
mechanics’, workers’, repairmen’s, employees’ or other like Liens, arising in the ordinary course of business, which do not in the aggregate
materially detract from the value of the property or assets to which they are attached or materially impair the use thereof or for amounts not yet
due or which are being contested in good faith by appropriate proceedings and for which appropriate reserves have been made in accordance
with GAAP; (f) to the extent not otherwise prohibited hereunder, Liens arising out of judgments or awards so long as an appeal or proceeding
for review is being prosecuted in good faith and for the payment of which adequate reserves, bonds or other security reasonably acceptable to
the Bank have been provided or are fully covered by insurance; (g) Liens, deposits or pledges to secure statutory obligations or performance of
bids, tenders, contracts (other than for the repayment of borrowed money) or leases, or for purposes of like general nature in the ordinary
course of its business, not to exceed Two Million Five Hundred Thousand and 00/100 Dollars ($2,500,000.00) in the aggregate at any time,
and with any such Lien to be released within two hundred seventy (270) days of its attachment; (h) customary set-off, netting, counterclaims
and banker’s Liens; and (i) other Liens incidental to the ordinary course of business that are not incurred in connection with the obtaining of any
Debt, that do not in the aggregate materially impair the use of the property or assets of the Borrower or the value of such property or assets for
the purposes of such business and that do not attach to the Collateral.
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1.55    “Permitted Investment” means

1.55.1  direct obligations of the United States of America or any agency thereof or obligations guaranteed by the
United States of America or any agency thereof, in each case with maturities not exceeding one (1) year;

1.55.2  time deposit accounts, certificates of deposit and money market deposits maturing within one hundred eighty
(180) days of the date of acquisition thereof issued by a bank or trust company that is organized under the laws of the United States of America,
or any state thereof having capital, surplus and undivided profits in excess of Two Hundred Fifty Million and 00/100 Dollars
($250,000,000.00) and whose long-term debt, or whose parent holding company’s long-term debt, is rated A (or such similar equivalent rating
or higher) by at least one nationally recognized statistical rating organization (as defined in Rule 436 under the Securities Act);

1.55.3  repurchase obligations with a term of not more than one hundred eighty (180) days for underlying securities
of the types described in Section 1.55.1 above entered into with a bank meeting the qualifications described in Section 1.55.2;

1.55.4  commercial paper, maturing not more than one (1) year after the date of acquisition, issued by a corporation
(other than an Affiliate of the Borrower) organized and in existence under the laws of the United States of America or any foreign country
recognized by the United States of America with a rating at the time as of which any investment therein is made of P-2 (or higher) according to
Moody’s or A-2 (or higher) according to S&P;

1.55.5  securities with maturities of one year or less from the date of acquisition issued or fully guaranteed by any
state, commonwealth or territory of the United States of America, or by any political subdivision or taxing authority thereof, and rated at least A
by S&P or A-2 by Moody’s;

1.55.6   shares of mutual funds whose investment guidelines restrict ninety five percent (95%) of such funds’
investments to those satisfying the provisions of Section 1.55.1 through Section 1.55.5;

1.55.7  money market funds that (a) comply with the criteria set forth in Rule 2a-7 under the Investment Company
Act of 1940; (b) are rated AAA by S&P and Aaa by Moody’s; and (c) have portfolio assets of at least Five Hundred Million and 00/100
Dollars ($500,000,000.00); and

1.55.8  time deposit accounts, certificates of deposit and money market deposits in an aggregate face amount not in
excess of Ten Million and 00/100 Dollars ($10,000,000.00).

 
1.56    “Person” or “person” shall mean and includes any individual, corporation, partnership, joint venture, firm,

association, trust, unincorporated association, joint stock company, government, municipality, political subdivision or agency or other entity.
 

1.57     “Qualified Counterparty” means any of the following: (a) Bank; or (b) any Affiliate of Bank.

1.58    “Regulation D” means Regulation D of the Board of Governors of the Federal Reserve System as amended or
supplemented from time to time.

1.59    “Regulatory Development” means any or all of the following: (a) any change in any law, regulation or
interpretation thereof by any public authority (whether or not having the force of law); (b) the application of any existing law, regulation or the
interpretation thereof by any public authority (whether or not having the force of law); and (c) compliance by Bank with any request or directive
(whether or not having the force of law) of any public authority.

1.60    “Reinvestment Rates” mean the per annum rates of interest equal to one-half percent (1/2%) above the rates of
interest reasonably determined by Bank to be in effect not more than seven (7) days prior to the Prepayment Date in the secondary market for
United States Treasury Indebtedness in amount(s) and with maturity(ies) which correspond (as closely as possible) to the LIBOR Rate
Advance being prepaid.

1.61    “Revolving Facility” means the facility under which Borrower may request Bank to issue cash advances, as
specified in Section 2.1 hereof.
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1.62    “Revolving Facility Commitment Limit” means the lesser of: (a) the Credit Limit; less the Letter of Credit Obligations; or (b) the
Borrowing Base; less the Letter of Credit Obligations; provided, however, that Bank may from time to time agree to increase the Revolving
Commitment Limit at its sole discretion.

1.63    “Revolving Facility Maturity Date” means July 1, 2009.

1.64    “Subordinated Debt” shall mean Debt of Borrower to any Person which has been subordinated to the Indebtedness pursuant to a
Subordination Agreement in form and content satisfactory to Bank.

1.65    “Subordination Agreement” shall mean any subordination agreement, which is in form and substance satisfactory to Bank, and
which makes any or all present and future indebtedness of Borrower to any Person subordinate to the Indebtedness.

1.66    “Swap Contract” means (a) any and all rate swap transactions, basis swaps, credit derivative transactions, forward rate
transactions, commodity swaps, commodity options, forward commodity contracts, equity or equity index swaps or options, bond or bond price
or bond index swaps or options or forward bond or forward bond price or forward bond index transactions, interest rate options, forward
foreign exchange transactions, cap transactions, floor transactions, collar transactions, currency swap transactions, cross-currency rate swap
transactions, currency options, spot contracts, or any other similar transactions or any combination of any of the foregoing (including any
options to enter into any of the foregoing), whether or not any such transaction is governed by or subject to any master agreement; (b) any and
all transactions of any kind, and the related confirmations, which are subject to the terms and conditions of, or governed by, any form of master
agreement published by the International Swaps and Derivatives Association, Inc., any International Foreign Exchange Master Agreement, or
any other master agreement, including any such obligations or liabilities under any such master agreement; and (c) for the avoidance of doubt,
includes the Permitted Commodity Hedging Arrangements and any Interest Rate Protection Agreements and excludes any contract for the
physical sale or purchase of any commodity.

1.67    “Swap Termination Value” means, in respect of any one or more Swap Contracts (including any Permitted Commodity Hedging
Arrangements or any Interest Rate Protection Agreements), after taking into account the effect of any legally enforceable netting agreement
relating to such Swap Contracts, (a) for any date on or after the date such Swap Contracts have been closed out and termination value(s)
determined in accordance therewith, such termination value(s); and (b) for any date prior to the date referenced in clause (a), the amount(s)
determined as the mark-to-market value(s) for such Swap Contracts, in accordance with the terms of the applicable Swap Contract, or, if no
provision is made therein, as determined based upon one or more mid-market or other readily available quotations provided by any recognized
dealer in such Swap Contracts (which may include Bank or any Affiliate of Bank).

1.68    “Tangible Effective Net Worth” shall mean, with respect to any Person and as of any applicable date of determination, Tangible
Net Worth; plus Subordinated Debt.

1.69    “Tangible Net Worth” shall mean, with respect to any Person and as of any applicable date of determination, the excess of: (a)
the net book value of all assets of such Person (excluding affiliate receivables, patents, patent rights, trademarks, trade names, franchises,
copyrights, licenses, goodwill, and all other intangible assets of such Person) after all appropriate deductions in accordance with GAAP
(including, without limitation, reserves for doubtful receivables, obsolescence, depreciation and amortization); less all Debt of such Person at
such time.

1.70    “Trademarks” means all state (including common law), federal and foreign trademarks, service marks, and trade names, and
applications for registration of such trademarks, service marks and trade names, all licenses relating to any of the foregoing and all income and
royalties with respect to any licenses, whether registered or unregistered and wherever registered, all rights to sue for past, present, or future
infringement or unconsented use thereof, all rights arising therefrom and pertaining thereto and all reissues, extensions and renewals thereof.

1.71    “Value” means, as determined by Bank in good faith, with respect to Inventory, the lower of (a) cost computed on a first in first
out basis in accordance with GAAP; or (b) market value.

1.72    “Working Capital” shall mean, as of any applicable date of determination, current assets; less current liabilities.
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Other Definitional Provisions. Any and all terms used in the foregoing definitions and elsewhere in this Agreement shall be
construed and defined in accordance with the meaning and definition of such terms under and pursuant to the California Uniform Commercial
Code (hereinafter referred to as the “UCC”) as amended, revised or replaced from time to time. Notwithstanding the foregoing, the parties
intend that the terms used herein which are defined in the UCC have, at all times, the broadest and most inclusive meanings possible.
Accordingly, if the UCC shall in the future be amended or held by a court to define any term used herein more broadly or inclusively than the
UCC in effect on the date of this Agreement, then such term, as used herein, shall be given such broadened meaning. If the UCC shall in the
future be amended or held by a court to define any term used herein more narrowly, or less inclusively, than the UCC in effect on the date of
this Agreement, such amendment or holding shall be disregarded in defining terms used in this Agreement.

Accounting Matters. Unless the context otherwise clearly requires, all accounting terms not expressly defined herein shall be
construed, and all financial computations required under this Agreement shall be made, in accordance with GAAP.

2.    REVOLVING FACILITY.

2.1           Revolving Facility. Subject to and upon the terms and conditions of this Agreement, Bank agrees to make Advances
to Borrower (pursuant to Section 2.1 hereof) and issue Letters of Credit (pursuant to Section 2.2 hereof) under a revolving line of credit (the
“Revolving Facility”) from time to time during the period of this Agreement up to but not including the Revolving Facility Maturity Date in
amounts requested by Borrower up to an aggregate outstanding principal amount equal to the Revolving Facility Commitment Limit. Subject to
the terms and conditions of this Agreement, amounts borrowed pursuant to this Section 2.1 may be repaid and reborrowed at any time during
the term of this Agreement, provided that each LIBOR Advance shall be in an amount not less than Five Hundred Thousand and 00/100
Dollars ($500,000.00) and increments thereof.

2.1.1 Manner of Borrowing. A Responsible Officer shall give Bank written or telephonic notice (effective upon
receipt) of Borrower’s desire for an Advance under the Revolving Facility, at least two (2) Business Days before each LIBOR Advance, and at
least one (1) Business Day before each Base Rate Advance, specifying: (a) the date of such Advance; (b) the amount of such Advance; (c) the
type of Advance (LIBOR or Base); and (d) in the case of a LIBOR Advance, the duration of the LIBOR Period applicable thereto.
Contemporaneous with such notice, Borrower shall deliver to Bank a current Borrowing Base Certificate. Bank shall be entitled to rely on any
telephonic notice given by a person who Bank reasonably believes to be a Responsible Officer, and Borrower shall indemnify and hold Bank
harmless for any damages or loss suffered by Bank as a result of such reliance. Bank will credit the amount of Advances made under the
Revolving Facility to Borrower’s deposit account.

2.2    Letters of Credit.

2.2.1  Issuance. Subject to the terms and conditions contained herein and the execution and delivery by Borrower of
a letter of credit application on Bank’s customary form (a “Letter of Credit Application”), Bank agrees to issue, extend and renew for the
account of Borrower one or more Letters of Credit in such form as may be requested from time to time by Borrower and reasonably agreed to
Bank. Each Letter of Credit Application shall be completed to the reasonable satisfaction of Bank. In the event that any provision of any Letter
of Credit Application shall be inconsistent with any provision of this Agreement, then the provisions of this Agreement shall, to the extent of
any such inconsistency, govern.

2.2.2 Letter of Credit Fees. Borrower shall, on the date of issuance, extension, or renewal of any Letter of Credit,
pay a fee to Bank in respect of such Letter of Credit in an amount equal to one and thirty-five one hundredths percent (1.35%) per annum of the
face amount of such Letter of Credit. In addition, Borrower shall pay to Bank fees determined in accordance with Bank’s standard fees and
charges in effect at the time any Letter of Credit is issued, extended, renewed or amended or any Letter of Credit Disbursement is made.

2.2.3 Letter of Credit Sublimit. No Letters of Credit shall be issued unless, on the date of the proposed issuance of
any Letter of Credit, (a) the Advances available to Borrower under the Revolving Facility are equal to or greater than one hundred percent
(100%) of the face amount of such Letters of Credit; and (b) the aggregate amount of all Letter of Credit Obligations under the Revolving
Facility shall not at any time exceed Two Million and 00/100 Dollars ($2,000,000.00).

2.2.4 Conditions  to Issuance. Bank shall not issue any Letter of Credit unless (a) such Letter ofCredit shall be
reasonably satisfactory in form and substance to Bank; and (b) Bank shall have confirmed on the date of such issuance that the limitations
specified in Sections 2.2.3 and 2.2.5 will not be exceeded immediately after such Letter of Credit is issued.

2.2.5 Expiry Dates. Each Letter of Credit issued, extended or renewed hereunder shall, among other things, (a)
provide for the payment of sight drafts for honor thereunder when presented in accordance with the terms thereof and when accompanied by the
documents described therein; and (b) have an expiry date no later than the Revolving Facility Maturity Date; provided, that no standby Letter of
Credit shall have an expiration date beyond one hundred and eighty (180) days and further provided no standby Letter of Credit shall have an
expiration date beyond one hundred and eighty (180) days from the Revolving Facility Maturity Date.

 
10



 

2.2.6 Drawings. If Bank receives, in Bank’s reasonable judgment, a valid demand for payment under any Letter of
Credit issued by it, Bank shall (a) promptly notify Borrower as to the amount to be paid by Bank as a result of such demand and the date of
such payment; and (b) make such payment in accordance with the terms of such Letter of Credit. Each Letter of Credit Disbursement by Bank
under a Letter of Credit shall be deemed an Advance under the Revolving Facility and shall be repaid by Borrower in accordance with the terms
and conditions of this Agreement applicable to such Advances; provided however, that if the Revolving Facility is not available, for any reason
whatsoever, at the time of any Letter of Credit Disbursement, or if Advances are not available under the Revolving Facility at such time due to
any limitation on borrowings set forth herein, then the full amount of such Letter of Credit Disbursement shall be immediately due and payable,
together with interest thereon, from the date such amount is paid by Bank to the date such amount is fully repaid by Borrower, at the rate of
interest applicable to Advances. In such event, Borrower agrees that Bank, at Bank’s sole discretion, may debit Borrower’s deposit account
with Bank for the amount of any such draft.

2.2.7 Reimbursement by Borrower. If any amount is drawn under any Letter of Credit, Borrower irrevocably and
unconditionally agrees to reimburse Bank for such amount, together with any and all reasonable charges and expenses that Bank may pay or
incur relative to such drawing, as provided for in Section 2.2.6.

2.2.8 Indemnification by Borrower. Borrower agrees to indemnify and hold harmless Bank from and against any
and all claims and damages, losses, liabilities, costs or expenses (including, without limitation, the reasonable fees and disbursements of
counsel) which Bank may reasonably incur (or which may be claimed against Bank by any Person whatsoever) by reason of or in connection
with any execution and delivery or transfer of or payment or failure to pay under any Letter of Credit or any actual or proposed use of any Letter
of Credit; provided that Borrower shall not be required to indemnify Bank for any such claims, damages, losses, liabilities, costs or expenses to
the extent, but only to the extent, caused by (a) Bank’s own willful misconduct or gross negligence; or (ii) Bank’s failure to pay under any
Letter of Credit issued by it after the presentation to it of a request strictly complying with the terms and conditions of such Letter of Credit.
Nothing in this subsection is intended to limit the obligations of Borrower under any other provision of this Section.

 2.3    Statements. With respect to each Advance, Bank is hereby authorized to note the date, principal amount, interest
rate and LIBOR Period applicable thereto, and any payments made thereon, on its books and records (either manually or by electronic entry),
which notations shall be conclusive evidence of the information noted in the absence of manifest error. A failure by Bank to record any such
information shall not impair the Borrower’s liability to make payment when due. Bank shall render to Borrower each month a statement setting
forth the balance in Borrower’s loan account maintained by Bank for Borrower pursuant to the provisions of this Agreement, including
principal, interest, fees, costs and expenses. Each such statement shall be subject to subsequent adjustment by Bank but shall, absent manifest
errors or omissions, be considered correct and deemed accepted by Borrower and conclusively binding upon Borrower as an account stated
except to the extent that Bank receives a written notice from Borrower of any specific exceptions of Borrower thereto within thirty (30) days
after the date such statement has been mailed by Bank. Until such time as Bank shall have rendered to Borrower a written statement as provided
above, the balance in Borrower’s loan account shall be presumptive evidence of the amounts due and owing to Bank by Borrower.

 2.4    Interest. Borrower shall pay interest to Bank on the outstanding and unpaid principal amount of the Revolving
Facility at a rate per annum as follows: (a) for a Base Rate Advance, at a floating rate per annum equal to the Base Rate; minus one-half of one
percent (0.50%); and (b) for a LIBOR Advance, at a fixed rate per annum equal to LIBOR; plus one and thirty-five one hundredths percent
(1.35%).

2.4.1 Adjusted Rate. Any change in the interest rate resulting from a change in the Base Rate shall be effective as of
the opening of business on the day on which such change in the Base Rate becomes effective.

2.4.2 Default Rate. From and after an Event of Default, Advances under the Revolving Facility shall bear interest at
a rate equal to three percentage points (3%) more than the interest rate that would have been applicable hereunder. Anything herein to the
contrary notwithstanding, interest at the default rate shall be due and payable on demand but shall accrue from the Event of Default until all
Indebtedness is paid in full.

 
11



 

2.4.3 Conversions and Renewals. Borrower may elect from time to time to convert all or a part of an Advance, or to
renew all or part of an Advance, by giving Bank at least two (2) Business Days prior written notice before conversion into a Base Rate
Advance, and at least three (3) LIBOR Business Days prior written notice before the conversion into or renewal of a LIBOR Advance,
specifying: (a) the renewal or conversion date; (b) the amount of the Advance to be converted or renewed; (c) in the case of conversions, the
type of Advance to be converted into (Base Rate or LIBOR); and (d) in the case of renewals of or a conversion into a LIBOR Advance, the
duration of the LIBOR Period applicable thereto; provided that (i) the minimum amount of LIBOR Advances renewed or converted shall be
Five Hundred Thousand and 00/100 Dollars ($500,000.00), and any greater amount shall be in increments of Five Hundred Thousand and
00/100 Dollars ($500,000.00); (ii) the minimum principal amount of LIBOR Advances outstanding after a renewal or conversion shall be Five
Hundred Thousand and 00/100 Dollars ($500,000.00) and any greater amount shall be in increments of Five Hundred Thousand and 00/100
Dollars ($500,000.00); (iv) no Base Rate Advance may be converted into a LIBOR Advance when any Event of Default has occurred and is
continuing; and (v) LIBOR Advances can be converted only on the last day of the LIBOR Period for such LIBOR Advance. If Borrower shall
fail to give Bank the written notice as specified above for the renewal or conversion of a LIBOR Advance prior to the end of the LIBOR Period
with respect thereto, such LIBOR Advance shall automatically be converted into a Base Rate Advance on the last day of the LIBOR Period for
such LIBOR Advance.

2.4.4 Calculation of Interest. All interest calculations shall be on a basis of a three hundred and sixty (360)-day
year for the actual days elapsed. Interest paid for any partial month shall be prorated based on a thirty (30)-day month and the actual number of
day elapsed.

2.5    Repayment Terms.

2.5.1  Interest Only. Interest only shall be due and payable on the unpaid principal balance of the Advances, without
claim, notice, presentment or demand, in consecutive monthly installments on the first (1st) day of each month commencing on the first (1st) day
of the first (1st) full calendar month following the Initial Funding Date and continuing thereafter until the Revolving Facility is paid in full.

2.5.2 Overadvances. If, at any time of determination of the Borrowing Base, the outstanding principal balance of the
Revolving Facility is greater than the Revolving Facility Commitment Limit at such time, then Borrower shall immediately pay to Bank, in cash,
the amount of such excess.

2.5.3 Maturity of Revolving Facility. The Revolving Facility shall mature on the Revolving Facility Maturity Date,
at which time all unpaid principal, all unpaid and accrued interest, and all other amounts due under the Revolving Facility shall be immediately
due and payable.

2.6    Use of Proceeds. The proceeds of the Advances hereunder shall be used by Borrower for working capital purposes
and/or to make distributions to the Guarantor. Borrower will not, directly or indirectly, use any part of such proceeds for the purpose of
purchasing or carrying any margin stock within the meaning of Regulation U of the Board of Governors of the Federal Reserve System or to
extend credit to any Person for the purpose of purchasing or carrying any such margin stock, or for any purpose which violates, or in
inconsistent with, Regulation X of such Board of Governors.

3.    LIBOR PROVISIONS.

3.1    Prepayment. In the event that LIBOR is the applicable interest rate for all or any part of the outstanding principal
balance of the Revolving Facility, and any payment or prepayment of any such outstanding principal balance of the Revolving Facility shall
occur on any day other than the last day of the applicable LIBOR Period (whether voluntarily, by acceleration, required payment, or otherwise),
or if Borrower elects LIBOR as the applicable interest rate for all or any part of the outstanding principal balance of the Revolving Facility in
accordance with the terms and conditions hereof, and, subsequent to such election, but prior to the commencement of the applicable LIBOR
Period, Borrower revokes such election for any reason whatsoever, or if the applicable interest rate in respect of any outstanding principal
balance of the Revolving Facility hereunder shall be changed, for any reason whatsoever, from LIBOR to the Base Rate prior to the last day of
the applicable LIBOR Period, or if Borrower shall fail to make any payment of principal or interest hereunder at any time that the LIBOR is the
applicable interest rate hereunder in respect of such outstanding principal balance of the Revolving Facility, Borrower shall reimburse Bank, on
demand, for any resulting out-of-pocket loss, cost or expense actually incurred by Bank as a result thereof, including, without limitation, any
such loss, cost or expense incurred in obtaining, liquidating, employing or redeploying deposits from third parties. Such amount payable by
Borrower to Bank may include, without limitation, an amount equal to the excess, if any, of (a) the amount of interest which would have
accrued on the amount so prepaid, or not so borrowed, refunded or converted, for the period from the date of such prepayment or of such
failure to borrow, refund or convert, through the last day of the relevant LIBOR Period, at the applicable rate of interest for such outstanding
principal balance of the Revolving Facility, as provided under the Revolving Facility; over (b) the amount of interest (as reasonably determined
by Bank) which would have accrued to Bank on such amount by placing such amount on deposit for a comparable period with leading banks in
the interbank LIBOR market. Calculation of any amounts payable to Bank under this Section 3.1 shall be made as though Bank shall have
actually funded or committed to fund the relevant outstanding principal balance of the Revolving Facility hereunder through the purchase of an
underlying deposit in an amount equal to the amount of such outstanding principal balance of the Revolving Facility and having a maturity
comparable to the relevant LIBOR Period; provided, however, that Bank may fund the outstanding principal balance of the Revolving Facility
hereunder in any manner it deems fit and the foregoing assumptions shall be utilized only for the purpose of the calculation of amounts payable
under this paragraph. Upon the written request of Borrower, Bank shall deliver to Borrower a certificate setting forth the basis for determining
such actual out-of-pocket losses, costs and expenses, which certificate shall be conclusively presumed correct, absent manifest error. Any
prepayment hereunder shall also be accompanied by the payment of all accrued and unpaid interest on the amount so prepaid. Any outstanding
principal balance of the Revolving Facility which is bearing interest at such time at the Base Rate may be prepaid without penalty or premium.



Partial prepayments hereunder shall be applied to the installments hereunder in the inverse order of their maturities.

 
12



 

BY INITIALING BELOW, BORROWER ACKNOWLEDGE(S) AND AGREE(S) THAT: (A) THERE IS NO
RIGHT TO PREPAY ANY LIBOR ADVANCE, IN WHOLE OR IN PART, WITHOUT PAYING THE
PREPAYMENT AMOUNT SET FORTH HEREIN (“PREPAYMENT  AMOUNT”), EXCEPT AS OTHERWISE
REQUIRED UNDER APPLICABLE LAW; (B) BORROWER SHALL BE LIABLE FOR PAYMENT OF THE
PREPAYMENT AMOUNT IF BANK EXERCISES ITS RIGHT TO ACCELERATE PAYMENT OF ANY
LIBOR ADVANCE AS PART OR ALL OF THE OBLIGATIONS OWING UNDER THIS AGREEMENT,
INCLUDING WITHOUT LIMITATION, ACCELERATION UNDER A DUE-ON-SALE PROVISION; (C)
BORROWER WAIVES ANY RIGHTS UNDER SECTION 2954.10 OF THE CALIFORNIA CIVIL CODE OR
ANY SUCCESSOR STATUTE; AND (D) BANK HAS MADE EACH LIBOR ADVANCE PURSUANT TO THIS
AGREEMENT IN RELIANCE ON THESE AGREEMENTS.

           NK                
Borrower’s Initials

 3.2    Hold Harmless and Indemnification. Borrower agrees to indemnify Bank and to hold Bank harmless from, and to
reimburse Bank on demand for, all actual out-of-pocket losses and expenses which Bank sustains or incurs as a result of (a) any payment of a
LIBOR Advance prior to the last day of the applicable LIBOR Period for any reason, including, without limitation, termination of the Revolving
Facility, whether pursuant to the Revolving Facility or the occurrence of an Event of Default; (b) any termination of a LIBOR Period prior to the
date it would otherwise end in accordance with the Revolving Facility; or (c) any failure by Borrower, for any reason, to borrow any portion of
a LIBOR Advance.

 
3.3    Funding Losses. The indemnification and hold harmless provisions set forth in the Revolving Facility shall

include, without limitation, all losses and expenses arising from interest and fees that Bank pays to lenders of funds it obtains in order to fund
the loan to Borrower on the basis of LIBOR and all losses incurred in liquidating or redeploying deposits from which such funds were obtained
and loss of profit for the period after termination. A written statement by Bank to Borrower of such losses and expenses shall be conclusive and
binding, absent manifest error, for all purposes. This obligation shall survive the termination of this Addendum and the payment of the
Revolving Facility.

 
3.4    Regulatory Developments or Other Circumstances Relating to Illegality or Impracticality of LIBOR. If any

Regulatory Development or other circumstances relating to the interbank Euro-dollar markets shall, at any time, in Bank’s reasonable
determination, make it unlawful or impractical for Bank to fund or maintain, during any LIBOR Period, to determine or charge interest rates
based upon LIBOR, Bank shall give notice of such circumstances to Borrower and:
(a)           In the case of LIBOR Period in progress, Borrower shall, if requested by Bank, promptly pay any interest which had accrued prior to
such request and the date of such request shall be deemed to be the last day of the term of the LIBOR Period;
(b)           No LIBOR Period may be designated thereafter until Bank determines that such would be practical; and (c) the unpaid principal
balance of the Revolving Facility shall bear interest at a floating rate per annum equal to the Base Rate; minus one half of one percent (1/2%).

 3.5    Additional Costs. Borrower shall pay to Bank from time to time, upon Bank’s request, such amounts as Bank
determines are needed to compensate Bank for any costs incurred which are attributable to Bank having made or maintained a LIBOR Advance
or to Bank’s obligation to make a LIBOR Advance, or any reduction in any amount receivable by Bank hereunder with respect to any LIBOR
Advance or such obligation (such increases in costs and reductions in amounts received being herein called “Additional Costs”), resulting from
any Regulatory Developments, which (a) change the basis of taxation of any amounts payable to Bank hereunder with respect to any LIBOR
Advance (other than taxes imposed on the overall net income of Bank for any LIBOR Advance by the jurisdiction where Bank is headquartered
or the jurisdiction where Bank extends the LIBOR Advance; (b) impose or modify any reserve, special deposit, or similar requirements relating
to any extensions of credit or other assets of, or any deposits with or other liabilities of, Bank (including any LIBOR Advance or any deposits
referred to in the definition of LIBOR); or (c) impose any other condition affecting the Revolving Facility (or any of such extension of credit or
liabilities). Bank shall notify Borrower of any event occurring after the date hereof which entitles Bank to compensation pursuant to this
paragraph as promptly as practicable after it obtains knowledge thereof and determines to request such compensation. Determinations by Bank
for purposes of this paragraph, shall be conclusive, provided that such determinations are made on a reasonable basis.
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4.    CREATION OF SECURITY INTEREST.

4.1    Grant. Borrower hereby grants to Bank a continuing security interest in all presently existing and hereafter arising
Collateral in order to secure prompt repayment of any and all Indebtedness owed by Borrower to Bank and in order to secure prompt
performance by Borrower of each and all of its covenants and obligations under this Agreement and otherwise created. Bank’s security interest
in the Collateral shall attach to all Collateral without further act on the part of Bank or Borrower. Upon the occurrence and continuance of an
Event of Default, and upon the request of Bank, Borrower shall (a) endorse or assign Negotiable Collateral to Bank; (b) deliver actual physical
possession of Negotiable Collateral to Bank; and (c) mark conspicuously all of its records pertaining to Negotiable Collateral with a legend, in
form and substance satisfactory to Bank (and in the case of Negotiable Collateral consisting of tangible chattel paper, immediately mark all such
tangible chattel paper with a conspicuous legend in form and substance satisfactory to Bank), indicating that the Negotiable Collateral is subject
to the security interest granted to Bank hereunder.

4.2    Accounts. Bank’s security interest in the Accounts shall attach to all Accounts without further acton the part of
Bank or Borrower. Upon the occurrence and continuance of an Event of Default, Bank or Bank’s designee may notify customers or Account
Debtors of Bank’s security interest in the Collateral and direct such customers or Account Debtors to make payments directly to Bank, but
unless and until Bank does so or gives Borrower other written instructions, Borrower shall collect all Accounts for Bank, receive in trust all
payments thereon as Bank’s trustee, and, if so requested to do so from Bank, Borrower shall immediately deliver said payments to Bank in their
original form as received from the Account Debtor and all letters of credit, advices of credit, instruments, documents, chattel paper or any
similar property evidencing or constituting Collateral. Notwithstanding anything to the contrary contained herein, if sales of Inventory are made
for cash, upon the occurrence and continuance of an Event of Default, Borrower shall immediately deliver to Bank, in identical form, all such
cash, checks, or other forms of payment which Borrower receives. The receipt of any check or other item of payment by Bank shall not be
considered a payment on account until such check or other item of payment is honored when presented for payment, in which event, said check
or other item of payment shall be deemed to have been paid to Bank two (2) calendar days after the date Bank actually receives such check or
other item of payment.

4.3    Inventory. Bank’s security interest in Inventory shall attach to all Inventory without further act on the part of Bank
or Borrower. Upon the occurrence and continuance of an Event of Default, Borrower will at Borrower’s expense pledge, assemble and deliver
such Inventory to Bank or to a third party as Bank’s bailee; or hold the same in trust for Bank’s account or store the same in a warehouse in
Bank’s name; or deliver to Bank documents of title representing said Inventory; or evidence of Bank’s security interest in some other manner
acceptable to Bank. Until the occurrence and continuance of an Event of Default, Borrower may, subject to the provisions hereof and consistent
herewith, sell the Inventory, but only in the ordinary course of Borrower’s business. A sale of Inventory in Borrower’s ordinary course of
business does not include an exchange or a transfer in partial or total satisfaction of a debt owing by Borrower. Nothing in this Section limits
Borrower’s obligation to have Inventory be subject to a Collateral Access Agreement in order to be deemed to be Eligible In Storage Inventory.

4.4    Further Assurances. Concurrently with Borrower’s execution of this Agreement, and at any time or times
hereafter at the request of Bank, Borrower shall (a) execute and deliver to Bank security agreements, mortgages, assignments, certificates of
title, affidavits, reports, notices, schedules of Accounts, letters of authority and all other documents that Bank may reasonably request, in form
satisfactory to Bank, to perfect and maintain perfected Bank’s security interest in the Collateral and in order to fully consummate all of the
transactions contemplated under this Agreement; and (b) cooperate with Bank in obtaining a control agreement in form and substance
satisfactory to Bank with respect to all deposit Accounts, electronic chattel paper, investment property, and letter-of-credit rights. By
authenticating or becoming bound by this Agreement, Borrower authorizes the filing of initial financing statement(s), and any amendment(s)
covering the Collateral to perfect and maintain perfected Bank’s security interest in the Collateral. Upon the occurrence and continuance of an
Event of Default, Borrower hereby irrevocably makes, constitutes and appoints Bank (and any of Bank’s officers, employees or agents
designated by Bank) as Borrower’s true and lawful attorney-in-fact with power to sign the name of Borrower on any security agreement,
mortgage, assignment, certificate of title, affidavit, letter of authority, notice of other similar documents which must be executed and/or filed in
order to perfect or continue perfected Bank’s security interest in the Collateral, and to take such actions in its own name or in Borrower’s name
as Bank, in its sole discretion, deems necessary or appropriate to establish exclusive possession or control (as defined in the UCC) over any
Collateral of such nature that perfection of Bank’s security interest may be accomplished by possession or control.
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4.5    Borrower’s Books. Borrower shall make appropriate entries in Borrower’s Books disclosing Bank’s security
interest in the Accounts. Bank (through any of its officers, employees or agents) shall have the right at any time or times hereafter, provided that
reasonable notice is provided, during Borrower’s usual business hours, or during the usual business hours of any third party having control
over the records of Borrower, to inspect and verify Borrower’s Books in order to verify the amount or condition of, or any other matter, relating
to, said Collateral and Borrower’s financial condition.

4.6    Attorney in Fact. Effective only upon the occurrence and continuance of an Event of Default, Borrower appoints
Bank or any other person whom Bank may designate as Borrower’s attorney-in-fact, with power: to endorse Borrower’s name on any checks,
notes, acceptances, money order, drafts or other forms of payment or security that may come into Bank’s possession; to sign Borrower’s name
on any invoice or bill of lading relating to any Accounts, on drafts against Account Debtors, on schedules and assignments of Accounts, on
verifications of Accounts and on notices to Account Debtors; to establish a lock box arrangement and/or to notify the post office authorities to
change the address for delivery of Borrower’s mail addressed to Borrower to an address designated by Bank, to receive and open all mail
addressed to Borrower, and to retain all mail relating to the Collateral and forward all other mail to Borrower; to send, whether in writing or by
telephone, requests for verification of Accounts; and to do all things necessary to carry out this Agreement. Borrower ratifies and approves all
acts of the attorney-in-fact. Neither Bank nor its attorney-in-fact will be liable for any acts or omissions or for any error of judgment or mistake
of fact or law. This power being coupled with an interest, is irrevocable so long as any Accounts in which Bank has a security interest remain
unpaid and until the Indebtedness has been fully satisfied.

4.7    Discharge Liens. In order to protect or perfect any security interest which Bank is granted hereunder, Bank may, in
its sole discretion, discharge any Lien or encumbrance or bond the same, pay any insurance, maintain guards, warehousemen, or any personnel
to protect the Collateral, pay any service bureau, or, obtain any records, and all costs for the same shall be added to the Indebtedness and shall
be payable on demand.

4.8    Release of Bank’s Lien. Upon the indefeasible payment in full of all Indebtedness, and the termination of all Bank
commitments hereunder, Bank, at Borrower’s sole cost, shall promptly release all of its Liens on the Collateral.

4.9    Loan Information. Borrower agrees that Bank may provide information relating to this Agreement or relating to
Borrower to Bank’s parent, affiliates, subsidiaries and service providers.

5.    CONDITIONS PRECEDENT.

5.1    As conditions precedent to the making of the initial Advance, Borrower shall execute, or cause to be executed, and
deliver to Bank, in form and substance reasonably satisfactory to Bank and its counsel, the following:

 
5.1.1  this Agreement and the Guaranty by the Guarantor, each duly executed by the appropriate parties;

5.1.2  Borrower shall have paid to Bank a documentation fee in the amount of Twenty Five Thousand and 00/100
Dollars ($25,000.00);

5.1.3  Bank shall have received certified resolutions of the member of Borrower, together with a certificate
identifying Borrower’s incumbent officers who are authorized to execute and deliver Loan Documents on behalf of Borrower;

5.1.4  Borrower shall have paid Bank Expenses;

5.1.5  Bank shall have received a copy of Borrower’s articles of organization certified by an authorized officer of
Borrower;

5.1.6 Borrower shall have taken or caused to be taken such actions to create a valid and perfected security interest in
the Collateral to the extent required by this Agreement. Such actions shall include the delivery to Bank of (a) the results of a recent search of all
effective UCC financing statements which may have been made with respect to any personal or mixed property of Borrower; and (b) UCC
financing statements the recordation of which has been authorized by Borrower as to all such Collateral for all jurisdictions as may be necessary
or desirable to perfect Bank’s security interest in such Collateral;
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5.1.7 Evidence that Borrower has obtained insurance and acceptable endorsements;

5.1.8 Collateral Access Agreements in the form of Exhibit A hereto from each lessor, warehouseman, bailee and
other Person (to the extent Borrower desires that the Inventory held by such Persons constitute Eligible Inventory hereunder), duly executed by
each such Person; and

5.1.9The representations and warranties contained herein shall be true and correct in all material respects on and as of the date hereof to the same
extent as though made on and as of that date, except to the extent such representations and warranties specifically relate to an earlier date, in
which case such representations and warranties shall have been true and correct in all material respects on and as of such earlier date.

5.2    The making of any Advance after the initial Advance (other than an Advance pursuant to Section 2.2.6) and the issuance of any
Letter of Credit shall be subject to the satisfaction of the following conditions precedent:

5.2.1The representations and warranties contained herein shall be true and correct in all material respects on and as of the date of such Advance
or Letter of Credit to the same extent as though made on and as of that date, except to the extent such representations and warranties specifically
relate to an earlier date, in which case such representations and warranties shall have been true and correct in all material respects on and as of
such earlier date;

5.2.2 No Default or Event of Default shall have occurred and be continuing; and

5.2.3  Borrower shall have complied with the administrative procedures set forth in Section 2.1.1 or Section 2.2.1 (as applicable).

6.    REPRESENTATIONS AND WARRANTIES. In order to induce Bank to enter into this Agreement and to make the Advances
hereunder, Borrower represents and warrants to Bank as set forth in this Section 6 on the date hereof, on the date of each request of an
Advance, and on each Funding Date in each case, except to the extent such representations and warranties expressly relate to a future date.

6.1    Organization, Good Standing, and Due Qualification. Borrower (a) is a limited liability company duly formed, validly existing
and in good standing under the laws of the State of Oregon; (b) is duly qualified to do business as is now being conducted and as is proposed
to be conducted by Borrower and is in good standing as a foreign limited liability company in each jurisdiction where the nature of its business
requires such qualification (except where the failure to so qualify could reasonably be expected to have a Material Adverse Effect); and (c) has
all requisite limited liability company power and authority required as of the date this representation is made or deemed repeated to enter into and
perform its obligations under each Loan Document to which it is a party and to conduct its business as currently conducted by it.

6.2    Power and Authority. The execution, delivery, and performance by Borrower of the Loan Documents to which it is a party have
been duly authorized by all necessary limited liability company action and do not (a) require any consent or approval of the members of
Borrower (other than any consents or approvals which have been obtained); (b) contravene Borrower’s articles of organization or operating
agreement; (c) violate in any material respect any provision of any law, rule, regulation (including, without limitation, Regulations U and X of
the Board of Governors of the federal Reserve System), order, writ, judgment, injunction, decree, determination, or award presently in effect
having applicability to Borrower; (d) result in a material breach of or constitute a default under any indenture or loan or credit agreement or any
other material agreement, material lease, or material instrument to which Borrower is a party or by which it or its properties may be bound or
affected; and (e) result in, or require, the creation or imposition of any Lien, upon or with respect to any of the properties now owned or
hereafter acquired by Borrower (other than Permitted Liens).

6.3    Legally Enforceable Agreement. This Agreement is, and each of the other Loan Documents when  delivered under this Agreement
will be, legal, valid, and binding obligations of Borrower, in accordance with their respective terms, except to the extent that such enforcement
may be limited by applicable bankruptcy, insolvency, and other similar laws affecting creditors’ rights generally.

6.4    Ownership and Liens. Borrower has title to, or valid leasehold interests in, all of its properties and  assets, real and personal, which
are included (as of the date this representation and warranty is being made) in the Borrowing  Base. Borrower has title to, or valid leasehold
interests in, all of its other properties and assets, real and personal, except the failure of which to so maintain title could not reasonably be
expected to have a Material Adverse Effect. None of Borrower’s assets and properties are subject to any Lien, except Permitted Liens. Nothing
in this Section shall restrict Borrower’s ability to sell, lease or otherwise dispose of assets and properties to the extent permitted under the Loan
Documents.
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6.5    Other Agreements. Borrower is not a party to any indenture, loan, or credit agreement, or to any lease or other agreement or
instrument or subject to any charter or corporate restriction which could reasonably be expected to have a Material Adverse Effect on the
business, properties, assets, operations, or conditions, financial or otherwise, of Borrower, or the ability of Borrower to carry out its obligations
under the Loan Documents to which it is a party. Borrower is not in default in any respect in the performance, observance, or fulfillment of any
of the obligations, covenants, or conditions contained in any agreement or instrument material to its business to which it is a party, other than
any such defaults which could not reasonably be expected to have a Material Adverse Effect.

6.6    Labor Disputes and Acts of God. Neither the business nor the properties of Borrower are affected by any fire, explosion, accident,
strike, lockout, or other labor dispute, drought, storm, hail, earthquake, embargo, act of God or of the public enemy, or other casualty (whether
or not covered by insurance), which could reasonably be expected to have a Material Adverse Effect.

6.7    Provisions Concerning Accounts.

6.7.1  Representations. Borrower represents and warrants that each Eligible Account at the time of its assignment to
Bank (a) will be owned solely by Borrower; (b) will be for a liquidated amount maturing as stated in Borrower’s Books; (c) will be a bona fide
existing obligation created by the final sale and delivery of goods or the rendition of services to Account Debtors by Borrower in the ordinary
course of business; and (d) will not be subject to any known deduction, offset, counterclaim, return privilege, or other condition, except as
reflected on Borrower’s Books. Borrower shall not redate any invoices or reissue new invoices in full or partial satisfaction of old invoices.
Borrower shall have received no notice of actual or imminent bankruptcy or insolvency of any Account Debtor at the time the Eligible Account
from such Account Debtor is created; and, in accordance with prudent credit policies, the Account Debtor will be able timely to discharge all of
its indebtedness to Borrower. Allowances, if any, as between Borrower and its customers will be on the same basis and in accordance with the
usual customary practices of Borrower as they exist on the date of this Agreement.

6.8    Provisions Concerning Inventory.

6.8.1  Locations. Schedule 6.8.1 is a true and correct listing showing all places where Eligible Inventory is located
(except for Eligible Inventory in transit), including, without limitation, facilities leased and operated by Borrower and
locations neither owned nor leased by Borrower. Such list indicates whether the premises are those of warehouseman
or other party. Borrower shall provide Bank at least ten (10) days’ prior written notice of any change in the locations
set forth in Schedule 6.8.1 (and Borrower shall have the right to update such Schedule in connection with the
provision of such notice).

6.8.2   Books and Records. Borrower does now keep and hereafter at all times shall keep correct and accurate
records itemizing and describing the kind, type, quality, and quantity of the Eligible Inventory, and its cost therefor; all such records shall be
available upon demand to Bank for inspection and copying.

6.8.3  Warehouses and Landlords. Eligible Inventory is not now and shall not at any time hereafter be stored with
a bailee, warehouse, or similar party unless a Collateral Access Agreement is in effect with such Person.

6.9    Litigation. Except as set forth in Schedule 6.9, there are no actions or proceedings pending by or against Borrower before any court
or administrative agency which could reasonably be expected to have a Material Adverse Effect. Borrower does not have knowledge of any
such pending or threatened actions or proceedings.

6.10    No Material Adverse Change in Financial Statements. Except as otherwise disclosed to Bank, all financial statements related to
Borrower that have been delivered by Borrower to Bank fairly present in all material respects Borrower’s financial condition as of the date
thereof and Borrower’s results of operations for the period then ended. Since the date of the most recent of such financial statements submitted
to Bank, no Material Adverse Effect has occurred and is continuing.
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6.11    Solvency. Borrower is solvent (within the meaning given that term and similar terms under applicable laws relating to fraudulent
transfers and conveyances).

6.12    ERISA. Borrower is in compliance in all material respects with all applicable provisions of ERISA; Borrower has not violated in
any material respect any provision of any defined employee pension benefit plan (as defined in ERISA) maintained or contributed to by
Borrower (each, a “Plan”); no Reportable Event as defined in ERISA has occurred and is continuing with respect to any Plan initiated by
Borrower; Borrower has met its minimum funding requirements under ERISA with respect to each Plan; and each Plan will be able to fulfill its
benefit obligations as they come due in accordance with the Plan documents and under GAAP.

6.13    Investment Company Act. Borrower is not an “investment company” or a company “controlled” by an “investment company”
within the meaning of the Investment Company Act of 1940. Borrower is not engaged principally, or as one of the important activities, in the
business of extending credit for the purpose of purchasing or carrying margin stock (within the meaning of Regulations G, T and U of the
Board of Governors of the Federal Reserve System). Borrower has complied in all material respects with all the provisions of the Federal Fair
Labor Standards Act. Borrower has not violated any statutes, laws, ordinances or rules applicable to it, violation of which could reasonably be
expected to have a Material Adverse Effect.

6.14    Environmental Compliance. Borrower has taken all necessary steps to investigate the past and present condition and usage of all
real property at any time owned by Borrower (“Real Estate”) and the operations conducted thereon and, based upon such diligent investigation,
has determined that:

6.14.1 Borrower or any operator of the Real Estate or any operations thereon is in violation, or alleged violation, of
any judgment, decree, order, law, license, rule or regulation pertaining to environmental matters, including without limitation, those arising
under the Resource Conservation and Recovery Act (“RCRA”), the Comprehensive Environmental Response, Compensation and Liability Act
of 1980 as amended (“CERCLA”), the Superfund Amendments and Reauthorization Act of 1986 (“SARA”), the Federal Clean Water Act, the
Federal Clean Air Act, the Toxic Substances Control Act, or any state, local or foreign law, statute, regulation, ordinance, order or decree
relating to health, safety or the environment (hereinafter “Environmental Laws”), which violation would have a material adverse effect on the
environment or a Material Adverse Effect;

6.14.2 Borrower has not received notice from any Governmental Authority (a) that it has been identified by the
United States Environmental Protection Agency (“EPA”) as a potentially responsible party under CERCLA with respect to a site listed on the
National Priorities List, 40 C.F.R. Part 300 Appendix B; (b) that any hazardous waste, as defined by 42 U.S.C. §6903(5), any hazardous
substances as defined by 42 U.S.C. §9601(14), any pollutant or contaminant as defined by 42 U.S.C. §9601(33) and any toxic substances, oil
or hazardous materials or other chemicals or substances regulated by any Environmental Laws (“Hazardous Substances”) which Borrower
has generated, transported or disposed of has been found at any site at which a Governmental Authority has conducted or has ordered that
Borrower conduct a remedial investigation, removal or other response action pursuant to any Environmental Law; or (c) that it is or shall be a
named party to any claim, action, cause of action, complaint, or legal or administrative proceeding (in each case, contingent or otherwise) arising
out of any third party’s incurrence of costs, expenses, losses or damages of any kind whatsoever in connection with the release of Hazardous
Substances; and

6.14.3 except as set forth on Schedule 6.14.3 attached hereto: (a) no portion of the Real Estate has been used for the
handling, processing, storage or disposal of Hazardous Substances except in accordance with applicable Environmental Laws; and no
underground tank or other underground storage receptacle for Hazardous Substances is located on any portion of the Real Estate; (b) in the
course of any activities conducted by Borrower or operators of its properties, no Hazardous Substances have been generated or are being used
on the Real Estate except in accordance with applicable Environmental Laws; (c) there have been no releases (i.e. any past or present releasing,
spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, disposing or dumping) or threatened releases of
Hazardous Substances on, upon, into or from the properties of Borrower, which releases would have a Material Adverse Effect; (d) to the best
of the Borrower’s knowledge, there have been no releases on, upon, from or into any real property in the vicinity of any of the Real Estate
which, through soil or groundwater contamination, may have come to be located on, and which would have a material adverse effect on the
value of, the Real Estate; and (e) in addition, any Hazardous Substances that have been generated on any of the Real Estate have been
transported offsite only by carriers having an identification number issued by the EPA (or the equivalent thereof in any foreign jurisdiction),
treated or disposed of only by treatment or disposal facilities maintaining valid permits as required under applicable Environmental Laws, which
transporters and facilities have been and are, to the best of the Borrower’s knowledge, operating in compliance with such permits and applicable
Environmental Laws (other than, in each case, any such violations which could not reasonably be expected to have a Material Adverse Effect).
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6.15    Taxes. Borrower has filed all tax returns (federal, state, and local) required to be filed and has paid all material
taxes, material assessments, and material governmental charges and material levies thereon to be due, including interest and penalties.

6.16    Subsidiaries. Borrower does not own any Equity Interest of any Person, except for Permitted Investments.

6.17    Government Consents. Borrower has obtained all consents, approvals and authorizations of, made  all
declarations or filings with, and given all notices to, all governmental authorities that are necessary for the continued operation of Borrower’s
business as currently conducted.

6.18    Certain Transactions. Except for arm’s length transactions pursuant to which Borrower makes payments in the
ordinary course of business upon customary terms, none of the officers, directors, or employees of the Borrower or any of its Subsidiaries is
presently a party to any transaction with the Borrower or any of its Subsidiaries (other than for services as employees, officers and directors),
including any contract, agreement or other arrangement providing for the furnishing of services to or by, providing for rental of real or personal
property to or from, or otherwise requiring payments to or from any officer, director or such employee or, to the knowledge of the Borrower,
any corporation, partnership, trust or other entity in which any officer, director, or any such employee has a substantial interest or is an officer,
director, trustee or partner.

6.19    Full Disclosure. As of the date made, no representation, warranty or other statement made by Borrower in any
certificate or written statement furnished to Bank, when taken together, contains any untrue statement of a material fact or omits to state a
material fact known to Borrower necessary in order to make the statements contained in such certificates or statements (taken as a whole) not
misleading. Each warranty, representation and agreement contained in this Agreement shall automatically be deemed repeated with each
Advance (other than an Advance under Section 2.2.6) and shall conclusively be presumed to have been relied on by Bank regardless of any
investigation made or information possessed by Bank. The warranties, representations and agreements set forth herein shall be cumulative and
in addition to any and all other warranties, representations and agreements which Borrower shall give, or cause to be given, to Bank, either now
or hereafter

7.    AFFIRMATIVE COVNENATS.

Borrower covenants and agrees that, until payment in full of all outstanding Indebtedness hereunder, and for so long as Bank may
have any commitment to make an Advance hereunder, Borrower shall do all of the following:

7.1    Good Standing. Borrower shall maintain its limited liability company existence and good standing in its jurisdiction
of organization and maintain qualification in each jurisdiction in which the failure to so qualify could reasonably be expected to have a Material
Adverse Effect. Borrower shall maintain to the extent consistent with prudent management of Borrower’s business, in force all licenses,
approvals and agreements, the loss of which could reasonably be expected to have a Material Adverse Effect.

7.2    Government Compliance. Borrower shall meet the minimum funding requirements of ERISA with respect to any
employee benefit plans subject to ERISA. Borrower shall comply, with all statutes, laws, ordinances and government rules and regulations to
which it is subject, noncompliance with which could reasonably be expected to have a Material Adverse Effect.

7.3    GAAP. Borrower at all times hereafter shall maintain a standard and modern system of accounting in accordance
with GAAP consistently applied with ledger and account cards and/or computer tapes and computer disks, computer printouts and computer
records pertaining to the Collateral which contain information as may from time to time be requested by Bank.

7.4    Financial Statements. Borrower shall deliver, or cause to be delivered, to Bank:

7.4.1 Borrower’s Quarterly Financial Statements. As soon as practicable, but in any event not later than sixty (60)
days after the end of each of the fiscal quarters of Borrower, copies of the unaudited balance sheet of Borrower, as at the end of such quarter,
and the related statement of income for the portion of Borrower’s fiscal year then elapsed, all in reasonable detail and prepared in accordance
with GAAP, together with a certification by the principal financial or accounting officer of Borrower that the information contained in such
financial statements fairly presents, in all material respects, the financial position of Borrower for the period then ending, subject to changes
resulting from audit and normal year-end adjustments;
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7.4.2 Guarantor’s Quarterly Financial Statements. As soon as practicable, but in any event not later than sixty
(60) days after the end of each of the fiscal quarters of Guarantor, copies of the unaudited consolidated balance sheet of Guarantor, as at the end
of such quarter, and the related statement of income for the portion of Guarantor’s fiscal year then elapsed, all in reasonable detail and prepared
in accordance with GAAP, together with a certification by the principal financial or accounting officer of Guarantor that the information
contained in such financial statements fairly presents, in all material respects, the financial position of Guarantor for the period then ending,
subject to changes resulting from audit and normal year-end adjustments;

7.4.3 Borrower’s Annual Financial Statements. As soon as available and in any event within one hundred twenty
(120) days after the end of each fiscal year of Borrower, a balance sheet of Borrower as of the end of such fiscal year, and the related statement
of income and statement of cash flows, all in reasonable detail and all prepared in accordance with GAAP consistently applied, together with a
report thereon of independent certified public accountants of recognized national standing selected by Borrower, which report shall be
unqualified as to going concern and scope of audit;

7.4.4 Guarantor’s Annual Financial Statements. As soon as available and in any event within one hundred
twenty (120) days after the end of each fiscal year of Guarantor, a consolidated balance sheet of Guarantor as of the end of such fiscal year, and
the related statement of income and statement of cash flows, all in reasonable detail and all prepared in accordance with GAAP consistently
applied, together with a report thereon of independent certified public accountants of recognized national standing selected by Guarantor, which
report shall be unqualified as to going concern and scope of audit; and

7.4.5 Guarantor’s SEC Filings. Within three (3) Business Days after the filing or mailing thereof, copies of all
material of a financial nature filed with the Securities and Exchange Commission or sent to the stockholders of the Guarantor.

7.4.6 Compliance Certificate. Simultaneously with the delivery of the financial statements referred to in Sections
7.4.1 and 7.4.3, Borrower shall deliver to Bank a certificate, executed by the principal financial or accounting officer of the Borrower in form
reasonably acceptable to Bank (a “Compliance Certificate”), stating that no Default or Event of Default shall have occurred and be continuing
(or, if a Default or Event of Default exists, explaining such Default or Event of Default) and setting forth in reasonable detail computations
evidencing compliance with the covenants contained in Section 9.

7.5    Monthly A/R and A/P Agings. Borrower shall execute and deliver to Bank no later than twenty (20) days after the last day of each
month, (a) a detailed aging of Accounts by total, a summary of aging of Accounts by customer, and a reconciliation statement; and (b) a detailed
aging of accounts payable.

7.6    Inventory Reports. Borrower shall execute and deliver to Bank, no later than twenty (20) days after the last day of each month,
Bank’s form of inventory report specifying Borrower’s cost and the resale price of Borrower’s Inventory and such other information as Bank
may reasonably request.

7.7    Borrowing Base Certificate. Until otherwise notified by Bank, Borrower shall deliver to Bank, on a weekly basis, a Borrowing
Base Certificate signed by the principal financial or accounting officer of Borrower in form reasonably acceptable to Bank; and Borrower shall
deliver to Bank, on a monthly basis, a reconciled Borrowing Base Certificate signed by the principal financial or accounting officer of Borrower
in form reasonably acceptable to Bank.

7.8    Weekly Hedge Reports. Borrower shall deliver to Bank, on a weekly basis, a weekly hedge report setting forth outstanding Swap
Contracts with regards to Borrower’s hedged positions with its ethanol Inventory.

7.9    Notice of Default. As soon as possible and in any event within five (5) days after the occurrence of any Default or Event of
Default, a statement of an officer of Borrower setting forth details of such Default or Event of Default and the action that Borrower has taken
and proposes to take with respect thereto.

7.10    Notice of Litigation. Within five (5) days after Borrower obtains knowledge thereof a statement of an officer of Borrower setting
forth details of: (a) any litigation or governmental proceeding pending or threatened in writing against Borrower that has or could reasonably be
expected to have a Material Adverse Effect; or (b) any other event, act or condition that has or could reasonably be expected to have a Material
Adverse Effect.
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7.11    Notice of Reportable Event. Borrower shall furnish to Bank: (a) as soon as possible, but in no event later than thirty (30) days
after Borrower knows or has reason to know that any reportable event with respect to any deferred compensation plan has occurred, a statement
of the chief financial officer of Borrower setting forth the details concerning such reportable event and the action which Borrower proposes to
take with respect thereto, together with a copy of the notice of such reportable event given to the Pension Benefit Guaranty Corporation, if a
copy of such notice is available to Borrower; (b) promptly after the filing thereof with the United States Secretary of Labor or the Pension
Benefit Guaranty Corporation, copies of each annual report with respect to each deferred compensation plan; (c) promptly after receipt thereof, a
copy of any notice Borrower may receive from the Pension Benefit Guaranty Corporation or the Internal Revenue Service with respect to any
deferred compensation plan; provided, however, this subparagraph shall not apply to notice of general application issued by the Pension Benefit
Guaranty Corporation or the Internal Revenue Service; and (d) when the same is made available to participants in the deferred compensation
plan, all notices and other forms of information from time to time disseminated to the participants by the administrator of the deferred
compensation plan.
 
7.12    Audit of Accounts and Inventory. Bank shall have the right to conduct audits of Borrower’s accounts and inventory on an annual
basis during the term of this Agreement, and upon the occurrence and continuance of an Event of Default, as frequent as Bank may determine in
its reasonable discretion. Borrower hereby acknowledges and agrees that upon completion of any such audit, subsequent to the date of this
Agreement, Bank shall have the right to adjust the Borrowing Base percentage or the definition of Eligible Accounts and Eligible Inventory, in
its sole and reasonable discretion, based on its review of the results of such audit.

7.13    Taxes. Borrower shall make due and timely payment or deposit of all material federal, state, and local taxes, assessments, or
contributions required of it by law, and will execute and deliver to Bank, on demand, appropriate certificates attesting to the payment or deposit
thereof; and Borrower will make timely payment or deposit of all material tax payments and withholding taxes required of it by applicable laws,
including, but not limited to, those laws concerning F.I.C.A., F.U.T.A., state disability, and local, state, and federal income taxes, and will, upon
request, furnish Bank with proof reasonably satisfactory to Bank indicating that Borrower has made such payments or deposits; provided that
Borrower need not make any payment if the amount or validity of such payment is contested in good faith by appropriate proceedings and is
reserved against (to the extent required by GAAP) by Borrower.

7.14    Insurance.

7.14.1 Borrower, at its expense, shall keep the Collateral insured against loss or damage by fire, theft, explosion,
sprinklers, and all other hazards and risks, and in such amounts, as ordinarily insured against by other owners in similar businesses conducted
in the locations where Borrower’s business is conducted on the date hereof. Borrower shall also maintain insurance relating to Borrower’s
ownership and use of the Collateral in amounts and of a type that are customary to businesses similar to Borrower’s.

7.14.2 All such policies of insurance shall be in such form, with such companies, and in such amounts as reasonably
satisfactory to Bank (it being acknowledged that as of the date hereof all such policies, companies and amounts are satisfactory to Bank). All
such policies of property insurance shall contain a lender’s loss payable endorsement, in a form reasonably satisfactory to Bank, showing Bank
as an additional loss payee thereof and all liability insurance policies shall show the Bank as an additional insured, and shall specify that the
insurer must give at least twenty (20) days notice to Bank before canceling its policy for any reason. Upon Bank’s request, Borrower shall
deliver to Bank certified copies of such policies of insurance and evidence of the payments of all premiums therefor.

7.14.3 The proceeds of any casualty insurance in respect of any casualty loss of any of the Collateral shall, subject to
the rights, if any, of other parties with an interest having priority in the property covered thereby, (a) so long as no Event of Default has
occurred and is continuing and to the extent that the amount of such proceeds is less than Five Hundred Thousand and 00/100 Dollars
($500,000.00), be disbursed to Borrower for direct application by borrower solely to the repair or replacement of Borrower’s property so
damaged or destroyed; and (b) in all other circumstances, be held by Bank as cash collateral for the Indebtedness. Bank may, at its sole option,
disburse from time to time all or any part of such proceeds so held as cash collateral, upon such terms and conditions as Bank may reasonably
prescribe, for direct application by Borrower solely to the repair or replacement of Borrower’s property so damaged or destroyed, or Bank may
apply all or any part of such proceeds to the Indebtedness.

7.15    Principal Depository. Borrower shall maintain its principal depository and operating accounts with Bank.

7.16    Further Assurances. At any time and from time to time Borrower shall execute and deliver such further instruments and take
such further action as may reasonably be requested by Bank to effect the purposes of this Agreement.
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8.    NEGATIVE COVENANTS.

Borrower covenants and agrees that, so long as any credit hereunder shall be available and until payment in full of the outstanding
Indebtedness hereunder or for so long as Bank may have any commitment to make any Advances, Borrower will not do any of the following
without the prior written consent of Bank:

8.1    Sale of Assets. Sell, lease, assign, transfer, or otherwise dispose of, any of its now owned or hereafter acquired
assets (including, without limitation, shares of stock and indebtedness of subsidiaries, accounts, and leasehold interests), except: (a) inventory,
including ethanol, bio-diesel or other products, disposed of in the ordinary course of business; (b) the sale or other disposition of assets no
longer used or useful in the conduct of its business; (c) that any subsidiary may sell, lease, assign, or otherwise transfer its assets to Borrower;
or (d) any other asset sales, leases, assignments, transfers or other dispositions not exceeding One Million and 00/100 Dollars ($1,000,000.00)
in the aggregate in any fiscal year.

8.2    Mergers or Acquisitions. Wind up, liquidate or dissolve itself, reorganize, merge or consolidate with or into, or
convey, sell, assign, transfer, lease, or otherwise dispose of (whether in one transaction or in a series of transactions) all or substantially all of
its assets (whether now owned or hereafter acquired) to any Person, or acquire all of substantially all of the assets or the business of any
Person, or permit any subsidiary to do so, except that (a) any subsidiary may merge into or transfer assets to the Borrower; and (b) any
subsidiary may merge into or consolidate with or transfer assets to any other subsidiary.

8.3    Debt. Create, incur, assume or be or remain liable with respect to any Debt, or permit any Subsidiary so to do, other
than Permitted Debt.

8.4    Encumbrances. Create, incur, assume or suffer to exist any Lien with respect to any of its property, or assign or
otherwise convey any right to receive income, including the sale of any accounts, or permit any of its Subsidiaries so to do, except for Permitted
Liens.

8.5    Distributions. Make any distributions of any kind whatsoever to its members; purchase, redeem, retire, defease or
otherwise acquire for value any of its membership interests (or any other equity securities of it, if any) held by any Person; return any capital to
any of its members; or set apart any sum for any such purpose; except that Borrower may make Permitted Distributions so long as no Default
or Event of Default then exists or would result from such payment, to each such Person.

8.6    Investments. Make any loan or advance to any Person, or purchase or otherwise acquire, any capital stock, assets,
obligations, or other securities of, make any capital contribution to, or otherwise invest in or acquire any interest in any Person, or participate as
a partner or joint venture with any other Person, except Permitted Investments.

8.7    Transactions with Affiliates. Enter into any transaction, including, without limitation, the purchase, sale, or
exchange of property or the rendering of any service, with any Affiliate, including, without limitation, the purchase, sale, or exchange of
property or the rendering of any service, with any Affiliate, except (a) in the ordinary course of and pursuant to the reasonable requirements of
the Borrower’s business and upon fair and reasonable terms no less favorable to the Borrower than would obtain in a comparable arm’s-length
transaction with a Person not an Affiliate; (b) marketing agreements; or (c) as contemplated by Sections 6.18, 8.5, 8.6, and 8.9.

8.8    Guaranties, Etc. Assume, guarantee, endorse, or otherwise be or become directly or contingently responsible or
liable, (including, but not limited to, an agreement to purchase any obligation, stock, assets, goods, or services, or to supply or advance any
funds, assets, goods, or services, or an agreement to maintain or cause such Person to maintain a minimum working capital or net worth or
otherwise to assure the creditors of any Person against loss), for obligations of any Person, except guaranties by endorsement of negotiable
instruments for deposit or collection or similar transactions in the ordinary course of business and any other Permitted Debt.

8.9    Subordinated Debt. Make any payment in respect of any Subordinated Debt, except in compliance with the terms
of such Subordinated Debt, or amend any provision contained in any documentation relating to the Subordinated Debt without Bank’s prior
written consent.

8.10    Compliance. Become an “investment company” controlled by an “investment company,” within the meaning of the
Investment Company Act of 1940, or become principally engaged in, or undertake as one of its important activities, the business of extending
credit for the purpose of purchasing or carrying margin stock, or use the proceeds of any Advance for such purpose.
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8.11    Labor Standards. Fail to comply with the Federal Fair Labor Standards Act or violate any law or regulation, in
each case which violation could reasonably be expected to have a Material Adverse Effect, or permit any of its Subsidiaries to do any of the
foregoing.

8.12    Levy. Permit any Judicial Officer or Assignee to be appointed or to take possession of any or all of Borrower’s
assets.

9.            FINANCIAL COVENANTS. As of the last business day of each fiscal quarter (commencing on December 31, 2007),
Borrower shall maintain the following financial ratios and covenants on a consolidated and non-consolidated basis:

9.1    Current Ratio. Borrower shall not permit the ratio of current assets to current liabilities to be less than 1.25 to 1.00.

9.2    Working Capital. Borrower shall not permit Working Capital to be less than the sum of Twelve Million and 00/100
Dollars ($12,000,000.00).

9.3    Tangible Effective Net Worth. Borrower shall not permit Tangible Effective Net Worth to be less than the sum of
Twelve Million and 00/100 Dollars ($12,000,000.00).

9.4    Leverage Ratio. Borrower shall not permit the ratio of Debt to Tangible Effective Net Worth to be greater than
3.50:1.00.

All financial covenants shall be computed in accordance with GAAP consistently applied except as otherwise specifically set forth in this
Agreement. All monies due from affiliates (including officers, directors and shareholders) shall be excluded from Borrower’s assets for all
purposes hereunder.

10.            EVENTS OF DEFAULT. Any one or more of the following events shall constitute an Event of Default by Borrower under
this Agreement:

10.1    Payment. (a) Borrower shall fail to pay any principal of the Advances or any Letter of Credit Reimbursement
Obligations when the same shall become due and payable, whether at the stated date of maturity or any accelerated date of maturity or at any
other date fixed for payment; (b) Borrower shall fail to pay any interest on the Advances, any fees, including but not limited to letter of credit
fees, when the same shall become due and payable, whether at the stated date of maturity or any accelerated date of maturity or at any other date
fixed for payment, and such failure shall continue unremedied for a period of three (3) Business Days; or (c) Borrower shall fail to pay other
sums due hereunder or under any of the other Loan Documents, and such failure shall continue unremedied for a period of five (5) Business
Days; or

10.2    Default of Certain Provisions. Borrower shall fail to observe or perform any covenant, obligation, condition or
agreement set forth in Section 8 or Section 9 of this Agreement; or

10.3    Representations. Any representation, warranty, certificate, or other statement (financial or otherwise) made or
furnished by or on behalf of Borrower or Guarantor to Bank in connection with this Agreement or any of the other Loan Documents, or as an
inducement to Bank to enter into this Agreement, shall be false, incorrect, incomplete or misleading in any material respect when made or
furnished unless if such misstatement (and the effect thereof) is capable of being cured, Borrower or Guarantor cures such misstatement (and
any effect thereof) within thirty (30) days of becoming aware thereof; or

10.4    Covenant Default. Any default in the performance of or compliance with any agreement or other provision
contained in this Agreement (other than those described in sections 10.1, 10.2, and 10.3) and such default is not cured within thirty (30) days
after Borrower receives notice thereof or any officer of Borrower becomes aware thereof; provided, however, that if the default cannot by its
nature be cured within such thirty (30) day period or cannot after diligent attempts by Borrower be cured within such thirty (30) day period, and
such default is likely to be cured within a reasonable time, then Borrower shall have an additional reasonable period (which shall not in any case
exceed thirty (30) additional days) to attempt to cure such default, and within such reasonable time period the failure to have cured such default
shall not be deemed an Event of Default (provided that no Advances will be required to be made during such cure period); or
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10.5    Attachment. If any material portion of Borrower’s assets is attached, seized, subjected to a writ or distress
warrant, or is levied upon, or comes into the possession of any trustee, receiver or person acting in a similar capacity and such attachment,
seizure, writ or distress warrant or levy has not been removed, discharged or rescinded within ten (10) Business Days, or if Borrower is
enjoined, restrained, or in any way prevented by court order from continuing to conduct all or any material part of its business affairs, or if a
judgment or other claim becomes a lien or encumbrance upon any material portion of Borrower’s assets, or if a notice of lien, levy, or
assessment is filed of record with respect to any of Borrower’s assets by the United States Government, or any department, agency, or
instrumentality thereof, or by any state, county, municipal, or governmental agency, and the same is not paid within ten (10) Business Days
after Borrower receives notice thereof, provided that none of the foregoing shall constitute an Event of Default where such action or event is
stayed or an adequate bond has been posted pending a good faith contest by Borrower (provided that no Advances will be required to be made
during such cure period); or

10.6    Insolvency. If Borrower becomes insolvent, or if an Insolvency Proceeding is commenced by Borrower, or if an
Insolvency Proceeding is commenced against Borrower and is not dismissed or stayed within ten (10) Business Days (provided that no
Advances will be made prior to the dismissal of such Insolvency Proceeding); or

10.7    Other Agreements. Borrower shall fail to make any payment when due under the terms of any bond, debenture,
note or other evidence of Debt to be paid by such Person (excluding this Agreement and the other Loan Documents but including any other
evidence of Debt of Borrower to Bank) and such failure shall continue beyond any period of grace provided with respect thereto, or shall
default in the observance or performance of any other agreement, term or condition contained in any such bond, debenture, note or other
evidence of Debt, and the effect of such failure or default is to cause, or permit the holder or holders thereof to cause Debt in an aggregate
amount of One Million and 00/100 Dollars ($1,000,000.00) or more to become due prior to its stated date of maturity; or

10.8    Subordinated Debt. If Borrower makes any payment on account of Subordinated Debt, except to the extent such
payment is allowed under any subordination agreement entered into with Bank; or

10.9    Judgments. The filing of a notice of judgment lien against Borrower; or the recording of any abstract of judgment
against Borrower in any county in which Borrower has an interest in real property; or the service of a notice of levy and/or of a writ of
attachment or execution, or other like process, against the assets of Borrower; or the entry of a judgment against Borrower; and with respect to
any of the foregoing, the amount in dispute is in excess of One Million and 00/100 Dollars ($1,000,000.00); or

10.10    Guaranty. The guaranty by the Guarantor ceases for any reason to be in full force and effect, or the Guarantor
fails to perform any obligation under such guaranty and such failure is not cured within ten (10) Business Days after Guarantor receives notice
thereof or any officer of Guarantor becomes aware thereof; or

10.11    Change of Control. Should there occur a sale, conveyance, transfer, disposition or encumbrance, either
voluntary or involuntary, or should an agreement be entered into to accomplish any thereof, with respect to more than ten percent (10%) of the
issued and outstanding Equity Interests of Borrower; or

10.12    Reportable Event. If any reportable event, which Bank reasonably determines constitutes grounds for the
termination of any deferred compensation plan by the Pension Benefit Guaranty Corporation or for the appointment by the appropriate United
States District Court of a trustee to administer any such plan, shall have occurred and be continuing thirty (30) days after written notice of such
determination shall have been given to Borrower by Bank, or any such Plan shall be terminated within the meaning of Title IV of the
Employment Retirement Income Security Act (“ERISA”), or a trustee shall be appointed by the appropriate United States District Court to
administer any such plan, or the Pension Benefit Guaranty Corporation shall institute proceedings to terminate any plan and in case of any event
described in this Section 10.12, the aggregate amount of Borrower’s liability to the Pension Benefit Guaranty Corporation under Sections 4062,
4063 or 4064 of ERISA shall exceed One Million and 00/100 Dollars ($1,000,000.00).

11.    BANK’S RIGHTS AND REMEDIES.

11.1    Upon the occurrence and during the continuation of an Event of Default by Borrower under this Agreement, Bank
may, at its election, without notice of its election and without demand, do any one or more of the following, all of which are authorized by
Borrower:

11.1.1 Declare Borrower’s Indebtedness, whether evidenced by this Agreement, installment notes, demand notes or
otherwise, immediately due and payable to Bank;

 
24



 

11.1.2 Cease advancing money or extending credit to or for the benefit of Borrower under this Agreement, or any
other agreement between Borrower and Bank;

11.1.3 Terminate this Agreement as to any future liability or obligation of Bank, but without affecting Bank’s rights
and security interests in the Collateral, and the Indebtedness of Borrower to Bank;

11.1.4 Without notice to or demand upon Borrower or any guarantor, make such payments and do such acts as Bank
considers necessary or reasonable to protect its security interest in the Collateral. Borrower agrees to assemble the Collateral if Bank so requires
and to make the Collateral available to Bank as Bank may designate. Borrower authorizes Bank to enter the premises where the Collateral is
located, take and maintain possession of the Collateral and the premises (at no charge to Bank), or any part thereof, and to pay, purchase, contest
or compromise any encumbrance, charge or Lien which in the opinion of Bank appears to be prior or superior to its security interest and to pay
all expenses incurred in connection therewith;

11.1.5 Without limiting Bank’s rights under any security interest, Bank is hereby granted a license or other right to
use, without charge, Borrower’s labels, patents, copyrights, rights of use of any name, trade secrets, trade names, trademarks and advertising
matter, or any property or a similar nature as it pertains to the Collateral, in completing production of, advertising for sale and selling any
Collateral and Borrower’s rights under all licenses and all franchise agreements shall inure to Bank’s benefit, and Bank shall have the right and
power to enter into sublicense agreements with respect to all such rights with third parties on terms acceptable to Bank;

11.1.6 Ship, reclaim, recover, store, finish, maintain, repair, prepare for sale, advertise for sales and sell (in the
manner provided for herein) the Inventory;

11.1.7 Sell or dispose the Collateral at either a public or private sale, or both, by way of one or more contracts or
transactions, for cash or on terms, in such manner and at such places (including Borrower’s premises) as is commercially reasonable in the
opinion of Bank. It is not necessary that the Collateral be present at any such sale. At any sale or other disposition of the Collateral pursuant to
this Section, Bank disclaims all warranties which would otherwise be given under the UCC, including without limitation a disclaimer of any
warranty relating to title, possession, quiet enjoyment or the like, and Bank may communicate these disclaimers to a purchaser at such
disposition. This disclaimer of warranties will not render the sale commercially unreasonable;

11.1.8 Bank shall give notice of the disposition of the Collateral as follows: (a) Bank shall give Borrower and each
holder of a security interest in the Collateral who has filed with Bank a written request for notice, a notice in writing of the time and place of
public sale, or, if the sale is a private sale or some disposition other than a public sale is to be made of the Collateral, the time on or after which
the private sale or other disposition is to be made; (b) the notice shall be personally delivered or mailed, postage prepaid, to Borrower’s address
appearing in this Agreement, at least ten (10) calendar days before the date fixed for the sale, or at least ten (10) calendar days before the date on
or after which the private sale or other disposition is to be made, unless the Collateral is perishable or threatens to decline speedily in value.
Notice to persons other than Borrower claiming an interest in the Collateral shall be sent to such addresses as have been furnished to Bank or as
otherwise determined in accordance with Section 9611 of the UCC; and (c) if the sale is to be a public sale, Bank shall also give notice of the
time and place by publishing a notice one time at least ten (10) calendar days before the date of the sale in a newspaper of general circulation in
the county in which the sale is to be held; and (d) Bank may credit bid and purchase at any public sale.

11.1.9  Borrower shall pay all Bank Expenses incurred in connection with Bank’s enforcement and exercise of any
of its rights and remedies as herein provided, whether or not suit is commenced by Bank;

11.1.10 Any deficiency which exists after disposition of the Collateral as provided above will be paid immediately
by Borrower. Any excess will be returned, without interest and subject to the rights of third parties, to Borrower by Bank, or, in Bank’s
discretion, to any party who Bank believes, in good faith, is entitled to the excess;

11.1.11 Without constituting a retention of Collateral in satisfaction of an obligation within the meaning of 9620 of
the UCC or an action under California Code of Civil Procedure 726, apply any and all amounts maintained by Borrower as deposit Accounts
(as that term is defined under 9102 of the UCC) or other Accounts that Borrower maintains with Bank against the Indebtedness;
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11.1.12 The proceeds of any sale or other disposition of Collateral authorized by this Agreement shall be applied
by Bank first upon all expenses authorized by the UCC and all reasonable attorney fees and legal expenses incurred by Bank, whether in-
house or outside counsel is used, the balance of the proceeds of the sale or other disposition shall be applied in the payment of the
Indebtedness, first to interest, then to principal, then to remaining Indebtedness and the surplus, if any, shall be paid over to Borrower or to
such other person(s) as may be entitled to it under applicable law. Borrower shall remain liable for any deficiency, which it shall pay to Bank
immediately upon demand. Borrower agrees that Bank shall be under no obligation to accept any noncash proceeds in connection with any
sale or disposition of Collateral unless failure to do so would be commercially unreasonable. If Bank agrees in its sole discretion to accept
noncash proceeds (unless the failure to do so would be commercially unreasonable), Bank may ascribe any commercially reasonable value to
such proceeds. Without limiting the foregoing, Bank may apply any discount factor in determining the present value of proceeds to be received
in the future or may elect to apply proceeds to be received in the future only as and when such proceeds are actually received in cash by Bank;
and

11.1.13 The following shall be the basis for any finder of fact’s determination of the value of any Collateral which is
the subject matter of a disposition giving rise to a calculation of any surplus or deficiency under Section 9615(f) of the UCC: (a) the Collateral
which is the subject matter of the disposition shall be valued in an “as is” condition as of the date of the disposition, without any assumption or
expectation that such Collateral will be repaired or improved in any manner; (b) the valuation shall be based upon an assumption that the
transferee of such Collateral desires a resale of the Collateral for cash promptly (but no later than 30 days) following the disposition; (c) all
reasonable closing costs customarily borne by the seller in commercial sales transactions relating to property similar to such Collateral shall be
deducted including, without limitation, brokerage commissions, tax prorations, attorney’s fees, whether in-house or outside counsel is used, and
marketing costs; (d) the value of the Collateral which is the subject matter of the disposition shall be further discounted to account for any
estimated holding costs associated with maintaining such Collateral pending sale (to the extent not accounted for in (iii) above), and other
maintenance, operational and ownership expenses; and (e) any expert opinion testimony given or considered in connection with a determination
of the value of such Collateral must be given by persons having at least five (5) years experience in appraising property similar to the Collateral
and who have conducted and prepared a complete written appraisal of such Collateral taking into consideration the factors set forth above. The
“value” of any such Collateral shall be a factor in determining the amount of proceeds which would have been realized in a disposition to a
transferee other than a secured party, a person related to a secured party or a secondary obligor under Section 9615(f) of the UCC.

11.1.14 In addition to any and all other rights and remedies available to Bank under or pursuant to this Agreement or
any other documents, instrument or agreement contemplated hereby, Borrower acknowledges and agrees that (a) at any time following the
occurrence and during the continuance of any Event of Default; and/or (b) termination of Bank’s commitment or obligation to make loans or
advances or otherwise extent credit to or in favor of Borrower hereunder, in the event that and to the extent that there are any Letter of Credit
Obligations outstanding at such time, upon demand of Bank, Borrower shall deliver to Bank, or cause to be delivered to Bank, cash collateral in
an amount not less than such Letter of Credit Obligations, which cash collateral shall be held and retained by Bank as cash collateral for the
repayment of such Letter of Credit Obligations, together with any and all other Indebtedness of Borrower to Bank remaining unpaid, and
Borrower pledges to Bank and grants to Bank a continuing first priority security interest in such cash collateral so delivered to Bank.
Alternatively, Borrower shall cause to be delivered to Bank an irrevocable standby letter of credit issued in favor of Bank by a bank acceptable
to Bank, in its sole discretion, in an amount not less than such Letter of Credit Obligations, and upon terms acceptable to Bank, in its sole
discretion.

11.1.15 Bank’s rights and remedies under this Agreement and all other agreements shall be cumulative. Bank shall
have all other rights and remedies not inconsistent herewith as provided by law or in equity. No exercise by Bank of one right or remedy shall
be deemed an election, and no waiver by Bank of any default on Borrower’s part shall be deemed a continuing waiver. No delay by Bank shall
constitute a waiver, election or acquiescence by Bank.

11.2    All of Bank’s rights hereunder and Borrower’s waivers hereunder are each made to the maximum

extent permitted law.

12.     TAXES AND EXPENSES REGARDING BORROWER’S PROPERTY. If Borrower fails to pay promptly when
due to another Person, monies which Borrower is required to pay by reason of any provision in this Agreement, Bank may, but need not, after
prior notice to Borrower and a reasonable opportunity for Borrower to cure, pay the same and charge Borrower’s loan account therefor, and
Borrower shall promptly reimburse Bank. All such sums shall become additional Indebtedness owing to Bank, shall bear interest at the rate
hereinabove provided, and shall be secured by all Collateral. Any payments made by Bank shall not constitute (a) an agreement by it to make
similar payments in the future; or (b) a waiver by Bank of any default under this Agreement. Bank need not inquire as to, or contest the validity
of, any such expense, tax, security interest, encumbrance or Lien and the receipt of the usual official notice of the payment thereof shall be
conclusive evidence that the same was validly due and owing. Such payments shall constitute Bank Expenses and additional advances to
Borrower.

 
26



 

13.    WAIVERS.

To the maximum extent permitted by law:

13.1    Borrower agrees that checks and other instruments received by Bank in payment or on account of Borrower’s
Indebtedness constitute only conditional payment until such items are actually paid to Bank and Borrower waives the right to direct the
application of any and all payments at any time or times hereafter received by Bank on account of Borrower’s Indebtedness and Borrower
agrees that Bank shall have the continuing exclusive right to apply and reapply such payments in any manner as Bank may deem advisable,
notwithstanding any entry by Bank upon its books.

13.2    Borrower waives demand, protest, notice of protest, notice of default or dishonor, notice of payment and
nonpayment, notice of any default, nonpayment at maturity, release, compromise, settlement, extension or renewal of any or all commercial
paper, Accounts, documents, instruments, chattel paper, and guarantees at any time held by Bank on which Borrower may in any way be liable.

13.3    Bank shall not in any way or manner be liable or responsible for (a) the safekeeping of the Inventory; (b) any loss
or damage thereto occurring or arising in any manner or fashion from any cause; (c) any diminution in the value thereof; or (d) any act or default
of any carrier, warehouseman, bailee, forwarding agency or other person whomsoever. All risk of loss, damage or destruction of Inventory
shall be borne by Borrower.

13.4    THE UNDERSIGNED AND THE BANK ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY
JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED UNDER CERTAIN CIRCUMSTANCES. TO THE
EXTENT PERMITTED BY LAW, EACH PARTY, AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO
CONSULT) WITH COUNSEL OF THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR MUTUAL
BENEFIT, WAIVES ANY RIGHT TO TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE
PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS AGREEMENT OR THE
INDEBTEDNESS.

13.5    REFERENCE PROVISION. In the event the Jury Trial Waiver set forth above is not enforceable, the parties
elect to proceed under this Judicial Reference Provision.

13.5.1     Mechanics.

13.5.1.1 With the exception of the items specified in Section 13.5.1.2, below, any controversy, dispute or
claim (each, a “Claim”) between the parties arising out of or relating to this Agreement or any other document, instrument or agreement
between the undersigned parties (collectively in this Section, the “Comerica  Documents”), will be resolved by a reference proceeding in
California in accordance with the provisions of Sections 638 et. seq. of the California Code of Civil Procedure (“CCP”), or their successor
sections, which shall constitute the exclusive remedy for the resolution of any Claim, including whether the Claim is subject to the reference
proceeding. Except as otherwise provided in the Comerica Documents, venue for the reference proceeding will be in the state or federal court in
the county or district where the real property involved in the action, if any, is located or in the state or federal court in the county or district
where venue is otherwise appropriate under applicable law (the “Court”).

13.5.1.2 The matters that shall not be subject to a reference are the following: (a) foreclosure of any security
interests in real or personal property; (b) exercise of self-help remedies (including, without limitation, set-off); (c) appointment of a receiver; and
(d) temporary, provisional or ancillary remedies (including, without limitation, writs of attachment, writs of possession, temporary restraining
orders or preliminary injunctions). This reference provision does not limit the right of any party to exercise or oppose any of the rights and
remedies described in clauses (a) and (b) or to seek or oppose from a court of competent jurisdiction any of the items described in clauses (c)
and (d). The exercise of, or opposition to, any of those items does not waive the right of any party to a reference pursuant to this reference
provision as provided herein.

13.5.1.3 The referee shall be a retired judge or justice selected by mutual written agreement of the parties. If
the parties do not agree within ten (10) days of a written request to do so by any party, then, upon request of any party, the referee shall be
selected by the Presiding Judge of the Court (or his or her representative). A request for appointment of a referee may be heard on an ex parte or
expedited basis, and the parties agree that irreparable harm would result if ex parte relief is not granted. Pursuant to CCP § 170.6, each party
shall have one peremptory challenge to the referee selected by the Presiding Judge of the Court (or his or her representative).
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13.5.1.4 The parties agree that time is of the essence in conducting the reference proceedings. Accordingly,
the referee shall be requested, subject to change in the time periods specified herein for good cause shown, to (i) set the matter for a status and
trial-setting conference within fifteen (15) days after the date of selection of the referee; (ii) if practicable, try all issues of law or fact within one
hundred twenty (120) days after the date of the conference; and (iii) report a statement of decision within twenty (20) days after the matter has
been submitted for decision.

13.5.1.5 The referee will have power to expand or limit the amount and duration of discovery. The referee
may set or extend discovery deadlines or cutoffs for good cause, including a party’s failure to provide requested discovery for any reason
whatsoever. Unless otherwise ordered based upon good cause shown, no party shall be entitled to “priority” in conducting discovery,
depositions may be taken by either party upon seven (7) days written notice, and all other discovery shall be responded to within fifteen (15)
days after service. All disputes relating to discovery which cannot be resolved by the parties shall be submitted to the referee whose decision
shall be final and binding.

13.5.2 Procedures. Except as expressly set forth herein, the referee shall determine the manner in which the
reference proceeding is conducted including the time and place of hearings, the order of presentation of evidence, and all other questions that
arise with respect to the course of the reference proceeding. All proceedings and hearings conducted before the referee, except for trial, shall be
conducted without a court reporter, except that when any party so requests, a court reporter will be used at any hearing conducted before the
referee, and the referee will be provided a courtesy copy of the transcript. The party making such a request shall have the obligation to arrange
for and pay the court reporter. Subject to the referee’s power to award costs to the prevailing party, the parties will equally share the cost of the
referee and the court reporter at trial.

13.5.3 Application of Law. The referee shall be required to determine all issues in accordance with existing case law
and the statutory laws of the State of California. The rules of evidence applicable to proceedings at law in the State of California will be
applicable to the reference proceeding. The referee shall be empowered to enter equitable as well as legal relief, enter equitable orders that will be
binding on the parties and rule on any motion which would be authorized in a court proceeding, including without limitation motions for
summary judgment or summary adjudication. The referee shall issue a decision at the close of the reference proceeding which disposes of all
claims of the parties that are the subject of the reference. Pursuant to CCP § 644, such decision shall be entered by the Court as a judgment or an
order in the same manner as if the action had been tried by the Court and any such decision will be final, binding and conclusive. The parties
reserve the right to appeal from the final judgment or order or from any appealable decision or order entered by the referee. The parties reserve
the right to findings of fact, conclusions of laws, a written statement of decision, and the right to move for a new trial or a different judgment,
which new trial, if granted, is also to be a reference proceeding under this provision.

13.5.4 Repeal. If the enabling legislation which provides for appointment of a referee is repealed (and no successor
statute is enacted), any dispute between the parties that would otherwise be determined by reference procedure will be resolved and determined
by arbitration. The arbitration will be conducted by a retired judge or justice, in accordance with the California Arbitration Act § 1280 through §
1294.2 of the CCP as amended from time to time. The limitations with respect to discovery set forth above shall apply to any such arbitration
proceeding.

13.5.5 THE PARTIES RECOGNIZE AND AGREE THAT ALL CONTROVERSIES, DISPUTES AND
CLAIMS RESOLVED UNDER THIS REFERENCE PROVISION WILL BE DECIDED BY A REFEREE AND NOT BY A
JURY. AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF ITS, HIS OR
HER OWN CHOICE, EACH PARTY KNOWINGLY AND VOLUNTARILY, AND FOR THE MUTUAL BENEFIT OF ALL
PARTIES, AGREES THAT THIS REFERENCE PROVISION WILL APPLY TO ANY CONTROVERSY, DISPUTE OR
CLAIM BETWEEN OR AMONG THEM ARISING OUT OF OR IN ANY WAY RELATED TO, THIS AGREEMENT OR THE
OTHER COMERICA DOCUMENTS.

13.6    In the event that Bank elects to waive any rights or remedies hereunder, or compliance with any of the terms
hereof, or delays or fails to pursue or enforce any term, such waiver, delay or failure to pursue or enforce shall only be effective with respect to
that single act and shall not be construed to affect any subsequent transactions or Bank’s right to later pursue such rights and remedies.

14.     ONE CONTINUING LOAN TRANSACTION. All loans and advances heretofore, now or at any time or times
hereafter made by Bank to Borrower under this Agreement, shall constitute one loan secured by Bank’s security interests in the Collateral and
by all other security interests, Liens, encumbrances heretofore, now or from time to time hereafter granted by Borrower to Bank.
Notwithstanding the foregoing, (a) to the extent that any portion of the Indebtedness is a consumer loan, that portion shall not be secured by any
deed of trust or mortgage on or other security interest in Borrower’s principal dwelling
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which is not a purchase money security interest as to that portion, unless expressly provided to the contrary in another place; or (b) if Borrower
(or any of them) has (have) given or give(s) Bank a deed of trust or mortgage covering real property, that deed of trust or mortgage shall not
secure the loan and any other Indebtedness of Borrower (or any of them), unless expressly provided to the contrary in another place.

15.            NOTICES. Unless otherwise provided in this Agreement, all notices or demands by either party on the other relating to
this Agreement shall be in writing and sent by regular United States mail, postage prepaid, properly addressed to Borrower or to Bank at the
addresses stated in this Agreement, or to such other addresses as Borrower or Bank may from time to time specify to the other in writing.
Requests for information made to Borrower by Bank from time to time hereunder may be made orally or in writing, at Bank’s discretion.

16.            AUTHORIZATION TO DISBURSE. Bank is hereby authorized to make loans and advances hereunder upon
telephonic or other instructions received from anyone purporting to be an officer, employee, or representative of Borrower, or at the discretion
of Bank if said loans and advances are necessary to meet any Indebtedness of Borrower to Bank. Bank shall have no duty to make inquiry or
verify the authority of any such party, and Borrower shall hold Bank harmless from any damage, claims or liability by reason of Bank’s honor
of, or failure to honor, any such instructions.

17.            PAYMENTS. Borrower hereby authorizes Bank to deduct the full amount of any interest, fees, costs, or Bank Expenses
due under this Agreement and not paid or collected when due in accordance with the terms and conditions hereof from any account maintained
by Borrower with Bank. Should there be insufficient funds in any such account to pay all such sums when due, the full amount of such
deficiency shall be immediately due and payable by Borrower; provided, however, that Bank shall not be obligated to advance funds to cover
any such payment.

18.            DESTRUCTION OF BORROWER’S DOCUMENTS. Any documents, schedules, invoices or other papers
delivered to Bank, may be destroyed or otherwise disposed of by Bank six (6) months after they are delivered to or received by Bank, unless
Borrower requests, in writing, the return of the said documents, schedules, invoices or other papers and makes arrangements, at Borrower’s
expense, for their return.

19.            CHOICE OF LAW. The validity of this Agreement, its construction, interpretation and enforcement, and the rights of
the parties hereunder and concerning the Collateral, shall be determined according to the laws of the State of California. The parties agree that all
actions or proceedings arising in connection with this Agreement shall be tried and litigated only in the state and federal courts in California.

20.            GENERAL PROVISIONS.

20.1    Effectiveness. This Agreement shall be binding and deemed effective when executed by Borrower and accepted
and executed by Bank at its headquarters office.

20.2    Assignment. This Agreement shall bind and inure to the benefit of the respective successors and assigns of each
of the parties; provided, however, that Borrower may not assign this Agreement or any rights hereunder without Bank’s prior written consent
and any prohibited assignment shall be absolutely void. No consent to an assignment by Bank shall release Borrower or any guarantor from
their obligations to Bank. Bank may assign this Agreement and its rights and duties hereunder. Bank reserves the right to sell, assign, transfer,
negotiate or grant participations in all of Bank’s rights and benefits hereunder. In connection therewith, Bank may disclose all documents and
information which Bank now or hereafter may have relating to Borrower or Borrower’s business.

20.3    Headings. Paragraph headings and paragraph numbers have been set forth herein for convenience only; unless the
contrary is compelled by the context, everything contained in each paragraph applies equally to this entire Agreement. Unless the context of this
Agreement clearly requires otherwise, references to the plural include the singular, references to the singular include the plural, and the term
“including” is not limiting. The words “hereof”, “herein”, “hereby”, “hereunder”, and similar terms in this Agreement refer to this Agreement as
a whole and not to any particular provision of this Agreement.

20.4    Indemnification. Borrower shall defend, indemnify and hold harmless Bank and its officers, employees, and
agents against: (a) all obligations, demands, claims, and liabilities claimed or asserted by any other party in connection with the transactions
contemplated by this Agreement; and (b) all losses or Bank Expenses in any way suffered, incurred, or paid by Bank as a result of or in any
way arising out of, following, or consequential to transactions between Bank and Borrower whether under this Agreement, or otherwise
(including without limitation reasonable attorneys fees and expenses), except for losses caused by Bank’s gross negligence or willful
misconduct.
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 20.5    Severability of Provisions. In the event any one or more of the provisions contained in this Agreement is held to
be invalid, illegal or unenforceable in any respect, then such provision shall be ineffective only to the extent of such prohibition or invalidity,
and the validity, legality, and enforceability of the remaining provisions contained herein shall not in any way be affected or impaired thereby.

 20.6    Amendments. Neither this Agreement nor any provisions hereof may be changed, waived, discharged or
terminated, nor may any consent to the departure from the terms hereof be given, orally (even if supported by new consideration), but only by
an instrument in writing signed by all parties to this Agreement. Any waiver or consent so given shall be effective only in the specific instance
and for the specific purpose for which given.

 20.7    Entire Agreement. This Agreement, together with the Loan Documents embodies the entire agreement and
understanding among and between the parties hereto, and supersedes all prior or contemporaneous agreements and understandings between said
parties, verbal or written, express or implied, relating to the subject matter hereof. No promises of any kind have been made by Bank or any
third party to induce Borrower to execute this Agreement. No course of dealing, course of performance or trade usage, and no parol evidence of
any nature, shall be used to supplement or modify any terms of this Agreement.

 20.8    Waiver. No failure to exercise and no delay in exercising any right, power, or remedy hereunder shall impair any
right, power, or remedy which Bank may have, nor shall any such delay be construed to be a waiver of any of such rights, powers, or remedies,
or any acquiescence in any breach or default hereunder; nor shall any waiver by Bank of any breach or default by Borrower hereunder be
deemed a waiver of any default or breach subsequently occurring. All rights and remedies granted to Bank hereunder shall remain in full force
and effect notwithstanding any single or partial exercise of, or any discontinuance of action begun to enforce, any such right or remedy. The
rights and remedies specified herein are cumulative and not exclusive of each other or of any rights or remedies which Bank would otherwise
have. Any waiver, permit, consent or approval by Bank of any breach or default hereunder must be in writing and shall be effective only to the
extent set forth in such writing and only as to that specific instance.

 20.9    Interpretation. This Agreement and all agreements relating to the subject matter hereof are the product of
negotiation and preparation by and among each party and its respective attorneys, and shall be construed accordingly. The parties waive the
provisions of California Civil Code § 1654.

20.10    Survival. All covenants, representations and warranties made in this Agreement shall continue in full force and
effect so long as any Indebtedness remains outstanding. The obligations of Borrower to indemnify Bank with respect to the expenses, damages,
losses, costs and liabilities shall survive until all applicable statute of limitations periods with respect to actions that may be brought against
Bank have run, provided that so long as the obligations set forth in the first sentence of this Section 20.10 have been satisfied, and Bank has no
commitment to make any Advances or to make any other loans to Borrower, Bank shall release all security interests granted hereunder and
redeliver all Collateral held by it in accordance with applicable law.

20.11    Confidentiality. In handling any confidential information, Bank and all employees and agents of Bank, including
but not limited to accountants, shall exercise the same degree of care that it exercises with respect to its own proprietary information of the same
types to maintain the confidentiality of any non-public information thereby received or received pursuant to this Agreement except that
disclosure of such information may be made (a) to the subsidiaries or affiliates of Bank in connection with their present or prospective business
relations with Borrower; (b) to prospective transferees or purchasers of any interest in the Loans, provided that they have entered into a
comparable confidentiality agreement in favor of Borrower and have delivered a copy to Borrower; (c) as required by law, regulations, rule or
order, subpoena, judicial order or similar order; (d) as may be required in connection with the examination, audit or similar investigation of
Bank; and (e) as Bank may determine in connection with the enforcement of any remedies hereunder. Confidential information hereunder shall
not include information that either: (i) is in the public domain or in the knowledge or possession of Bank when disclosed to Bank, or becomes
part of the public domain after disclosure to Bank through no fault of Bank; or (ii) is disclosed to Bank by a third party, provided Bank does not
have actual knowledge that such third party is prohibited from disclosing such information.

20.12    Costs and Expenses. Borrower agrees to pay on demand all costs and expenses incurred by Bank in connection
with the preparation, execution, delivery, filing, and administration of the Loan Documents, and of any amendment, modification, or supplement
to the Loan Documents, including, without limitation, the fees and out-of-pocket expenses of counsel for the Bank, incurred in connection with
advising the Bank as to its rights and responsibilities hereunder. Borrower also agrees to pay all such costs and expenses, including court costs,
incurred in connection with enforcement of the Loan Documents, or any amendment, modification, or supplement thereto, whether by
negotiation, legal proceedings, or otherwise. This provision shall survive termination of this Agreement.
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20.13 Counterparts. This Agreement may be signed in any number of counterparts, each of which shall be an original, with
the same effect as if all signatures were upon the same instrument. Delivery of an executed counterpart of the signature page to this Agreement
by telefacsimile shall be effective as delivery of a manually executed counterpart of this Agreement, and any party delivering such an executed
counterpart of the signature page to this Agreement by telefacsimile to any other party shall thereafter also promptly deliver a manually executed
counterpart of this Agreement to such other party, provided that the failure to deliver such manually executed counterpart shall not affect the
validity, enforceability, or binding effect of this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused this Loan and Security Agreement (Accounts and Inventory) to be executed
as of the date first hereinabove written.

BORROWER

KINERGY MARKETING, LLC
 
 

/s/ Neil Koehler                                      
By:Neil Koehler
Its:President and Chief Executive Officer

Address for Notices:

5711 N. West Avenue
Fresno, California 93711
Fax number: (559) 435-1478

BANK

COMERICA BANK
 
/s/ Robert Harlan
By:Robert Harlan
Its:Vice President — Western Market

Address for Notices:

75 East Trimble Road
San Jose, California 95131
Attn: Revolving Facility Manager
Fax number: (408) 556-5097

[Signature Page to Loan Agreement]
 



SCHEDULE 6.8.1
INVENTORY LOCATIONS

   ExxonMobil Oil  
TERMINAL
OWNER

TIDEWATER KNIGHT, INC. Corporation NUSTAR ENERGY
LP

NAME BOARDMAN WILLBRIDGE VERNON STOCKTON

ADDRESS 79827 Ullman Blvd 5880 N.W. St. Helens
Road

2709 East 37th Street 2941 Navy Drive

 Boardman, OR 97818 Portland, OR 97210 Vernon, CA 90058 Stockton, CA 95206-
1149

PHONE 541.481.3625 503.220.1260 323.586.5370 209.943.5662
FAX  503.220.1270 323.586.5387 209.943.0653

  PACIFIC ENERGY  ARIZONA
TERMINAL
OWNER

NUSTAR ENERGY
LP

PARTNERS, LP ROCKY MOUNTAIN
PIPELINE

PETROLEUM

NAME LINNTON RICHMOND DuPONT TUCSON

ADDRESS 9420 NW St. Helens
Road

488 Wright Avenue 8160 Krameria Street 1015 s. Cherry Avenue

 Portland, OR 97231 Richmond, CA 94804 DuPont, CO 80024 Tucson, AZ 85719
PHONE 503.286.6744 510.232.7447 303.286.6400 520.623.4721
FAX 503.285.1909 510.237.0689   

 ROCKY MOUNTAIN    
TERMINAL
OWNER

PIPELINE    

NAME FOUNTAIN    
ADDRESS 1004 S. Santa Fe Avenue    

 Fountain, CO 80817    
PHONE 719.382.5242    
FAX     
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SCHEDULE 6.14.3
HAZARDOUS MATERIALS

None
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SCHEDULE 6.9
LITIGATION

None
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SCHEDULE 8.3
PERMITTED DEBT

None
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SCHEDULE 8.4
PERMITTED LIENS

None
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SCHEDULE 8.6
PERMITTED INVESTMENTS

None
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EXHIBIT 10.4

FIRST AMENDMENT TO LOAN AND SECURITY AGREEMENT
 

This FIRST AMENDMENT TO LOAN AND SECURITY AGREEMENT (this "Amendment") is dated as of August 29,
2007 by and between KINERGY MARKETING, LLC, an Oregon limited liability company ("Borrower") and COMERICA BANK, a
Michigan banking corporation, with its offices located at 333 W. Santa Clara Street, San Jose, California 95113 ("Bank").
 

RECITALS
 

A.    Borrower and Bank have previously entered into that certain Loan and Security Agreement (Accounts and Inventory) dated
August 17, 2007 (the "Loan Agreement").

 
AGREEMENT

 
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the

parties agree as set forth below.
 

1.         Incorporation by Reference. The foregoing Recitals and the Loan Documents (as defined in the Loan Agreement) are
incorporated herein by this reference as though set forth in full herein. Capitalized terms not otherwise defined herein shall have the meanings
given such terms in the Loan Agreement.
 

2.         Ratification of Indebtedness. Borrower ratifies and reaffirms the Indebtedness, without setoff, defense, or counterclaim.
 

3.        Amendment to the Loan Agreement. The Loan Agreement is hereby amended as set forth herein.
 

3.1.  Amendment to Section 1.10 of the Loan Agreement. Section 1.10 of the Loan Agreement is hereby amended by deleting
it in its entirety and replacing it with the following:
 

"1.10  "Borrowing Base" means an amount equal to the sum of: (a) eighty percent (80%) of the Net
Amount of Eligible Accounts; plus (b) the sum of (i) seventy percent (70%) of the Value of Eligible In Storage
Inventory; provided that the aggregate amount of Advances made under this Subsection 1.10(b)(i) shall not
exceed Ten Million and 00/100 Dollars ($10,000,000.00); plus (ii) seventy percent (70%) of the Value of
Eligible In Transit Inventory; provided that the aggregate amount of Advances made under this Subsection
1,10(b)(ii) shall not exceed Four Million and 00/100 Dollars ($4,000,000.00); further provided that the
aggregate amount of Advances made under Subsection I .10(b) for Inventory consisting of bio-diesel shall not
exceed One Million and 00/100 Dollars ($1,000,000.00)."
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3.2.  Amendment to Section 1.23 of the Loan Agreement. Section 1.23 of the Loan Agreement is hereby amended by deleting it in its entirety
and replacing it with the following:
 

"1.23 "Eligible Inventory" means that portion of Borrower's Inventory consisting of ethanol, bio-
diesel and denaturant which is: (a) owned by Borrower, free and clear of all Liens or encumbrances, except
Permitted Liens; (b) held for sale by Borrower in the ordinary course of the Borrower's business; (c) of good
and merchantable quality, free from defects for the purposes for which it is intended; (d) as to which Bank has
been able to perfect and maintain a perfected first priority security interest; and (e) Bank, in its reasonable
judgment and in good faith, has not determined that it is unacceptable or should be price-adjusted in any
material respect."

3.3.  Amendment to Section 2.2.3 of the Loan Agreement. Section 2.2.3 of the Loan Agreement is hereby amended by deleting the term "Two
Million and 00/100 Dollars ($2,000,000.00)" and replacing it with the term "Six Million and 00/100 Dollars ($6,000,000.00)."

4.         Legal Effect.

4.1.  Except as specifically set forth in this Amendment, all of the terms and conditions of the Loan Documents remain in full force and effect.
Except as expressly set forth herein, the execution, delivery, and performance of this Amendment shall not operate as a waiver of, or as an
amendment of, any right, power, or remedy of Bank under the Loan Documents, as in effect prior to the date hereof. Borrower ratifies and
reaffirms the continuing effectiveness of all promissory notes, guaranties, security agreements, mortgages, deeds of trust, environmental
agreements, and all other instruments, documents and agreements entered into in connection with the Loan Documents.

4.2.  Borrower represents and warrants that each of the representations and warranties contained in the Loan Documents are true and correct as of
the date of this Amendment, and that no Event of Default has occurred and is continuing.

4.3.  The effectiveness of this Amendment and each of the documents, instruments and agreements entered into in connection with this
Amendment is conditioned upon receipt by Bank of this Amendment and any other documents which Bank may require to carry out the terms
hereof.

5.         Integration. This Amendment, any documents executed in connection herewith and the Loan Documents (as amended hereby
and by any documents executed in connection herewith) contain the entire agreement between the parties with respect to the subject matter hereof
and supersedes all prior agreements, understandings, offers and negotiations, oral or written, with respect thereto.

 
2



 

6.           Successors and Assigns. This Amendment shall bind and inure to the benefit of the respective successors and permitted
assigns of each of the parties; provided, however, that neither this Amendment nor any rights hereunder may be assigned by Borrower. Bank
shall have the right without the consent of or notice to Borrower to sell, transfer, negotiate, or grant participation in all or any part of, or any
interest in, Bank's obligations, rights and benefits hereunder.
 

7.           Indemnification. Borrower shall defend, indemnify and hold harmless Bankand its officers, employees, and agents against:
(a) all obligations, demands, claims, and liabilities claimed or asserted by any other party in connection with the transactions contemplated by this
Amendment; and (b) all losses or Bank expenses in any way suffered, incurred, or paid by Bank as a result of or in any way arising out of,
following, or consequential to transactions between Bank and Borrower whether under this Amendment, or otherwise (including without
limitation reasonable attorneys' fees and expenses), except for losses caused by Bank's gross negligence or willful misconduct.
 

8.          Severability of Provisions. In the event any one or more of the provisions contained in this Amendment is held to be invalid,
illegal or unenforceable in any respect, then such provision shall be ineffective only to the extent of such prohibition or invalidity, and the validity,
legality, and enforceability of the remaining provisions contained herein shall not in any way be affected or impaired thereby.
 

9.          Amendments. Neither this Amendment nor any provisions hereof may be changed, waived, discharged or terminated, nor
may any consent to the departure from the terms hereof be given, orally (even if supported by new consideration), but only by an instrument in
writing signed by all parties to this Amendment. Any waiver or consent so given shall be effective only in the specific instance and for the
specific purpose for which given.
 

10.       Waiver. No failure to exercise and no delay in exercising any right, power, or remedy hereunder shall impair any right, power,
or remedy which Bank may have, nor shall any such delay be construed to be a waiver of any of such rights, powers, or remedies, or any
acquiescence in any breach or default hereunder; nor shall any waiver by Bank of any breach or default by Borrower hereunder be deemed a
waiver of any default or breach subsequently occurring. All rights and remedies granted to Bank hereunder shall remain in full force and effect
notwithstanding any single or partial exercise of, or any discontinuance of action begun to enforce, any such right or remedy. The rights and
remedies specified herein are cumulative and not exclusive of each other or of any rights or remedies which Bank would otherwise have. Any
waiver, permit, consent or approval by Bank of any breach or default hereunder must be in writing and shall be effective only to the extent set
forth in such writing and only as to that specific instance.
 

11.        Interpretation. This Amendment and all agreements relating to the subject matter hereof are the product of negotiation and
preparation by and among each party and its respective attorneys, and shall be construed accordingly. The parties waive the provisions of
California Civil Code § 1654.
 

12.       Counterparts. This Amendment may be signed in any number of counterparts, each of which shall be an original, with the
same effect as if all signatures were upon the same instrument. Delivery of an executed counterpart of the signature page to this Amendment by
telefacsimile shall be effective as delivery of a manually executed counterpart of this
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Amendment, and any party delivering such an executed counterpart of the signature page to this Amendment by telefacsimile to any other party
shall thereafter also promptly deliver a manually executed counterpart of this Amendment to such other party; provided; however, that the failure
to deliver such manually executed counterpart shall not affect the validity, enforceability, or binding effect of this Amendment.
 

13.      Attorneys' Fees and Costs of Enforcement. In the event that any action is required to be taken by Bank to enforce or interpret
its rights under this Amendment and any documents executed in connection therewith or the Loan Documents, whether or not suit is brought, or
in the event of any dispute arising from this Amendment and any document executed in connection therewith or the Loan Documents Borrower
shall pay to Bank the attorneys' fees and costs incurred by Bank in connection therewith, including, without limitation, any attorneys' fees and
costs incurred in connection with any bankruptcy proceeding of Borrower, including, without limitation, any motion for relief from stay or
dispute over or negotiation concerning cash collateral or nondischargeability, and any expert witness fees.
 

IN WITNESS WHEREOF, the parties have agreed as of the date first set forth above.
 
 

 

KINERGY MARKETING, LLC
 
 
/s/ Neil Koehler                                               
By:  Neil Koehler
Its:  President and Chief Executive Officer
 
 
COMERICA BANK
 
 
/s/ Robert Harlan                                             
By:  Robert Harlan
Its:  Vice President — Western Market
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EXHIBIT 10.5
 

 
Guaranty

1.            PACIFIC ETHANOL, INC., a Delaware corporation (“Guarantor”), for value received, unconditionally and absolutely
guarantees to COMERICA BANK, a Michigan corporation (“Bank”), and to the Bank’s successors and assigns, payment when due, whether
by stated maturity, demand, acceleration or otherwise, of all existing and future indebtedness to the Bank of KINERGY MARKETING LLC,
an Oregon limited liability company or any successor in interest, including without limit any debtor-in-possession or trustee in bankruptcy
which succeeds to the interest of this party or person (jointly and severally the “Borrower”) under (a) that certain Loan and Security
Agreement, dated as of August 17, 2007 (as amended from time to time, the “Loan Agreement”) by and between Borrower and Bank; and (b)
each of the other Loan Documents (as defined in the Loan Agreement) (the “Indebtedness”); provided that the Guarantor’s maximum
aggregate liability under this Guaranty shall not exceed the Liability Cap (as defined below).

2.            The Indebtedness guaranteed includes: (a) any and all direct indebtedness of the Borrower to the Bank under the Loan
Documents, including indebtedness evidenced by any and all promissory notes; (b) any and all obligations or liabilities of the Borrower to the
Bank arising under any Loan Document where the Borrower has guaranteed the payment of indebtedness owing to the Bank from a third party;
(c) any and all obligations or liabilities of the Borrower to the Bank arising from applications or agreements for the issuance of letters of credit
pursuant to the Loan Documents; (d) any and all obligations or liabilities of the Borrower to the Bank arising out of any other Loan Document
by the Borrower; (e) any and all indebtedness, obligations or liabilities for which the Borrower would otherwise be liable to the Bank under the
Loan Documents were it not for the invalidity, irregularity or unenforceability of them by reason of any bankruptcy, insolvency or other law or
order of any kind, or for any other reason, including liability for interest and out-of-pocket attorneys’ fees on, or in connection with, any of the
Indebtedness from and after the filing by or against the Borrower of a bankruptcy petition whether an involuntary or voluntary bankruptcy case,
including, without limitation, all out-of-pocket attorneys’ fees and costs actually incurred in connection with motions for relief from stay, cash
collateral motions, nondischargeability motions, preference liability motions, fraudulent conveyance liability motions, fraudulent transfer liability
motions and all other motions brought by Borrower, Guarantor, Bank or third parties in any way relating to Bank’s rights under the Loan
Documents with respect to such Borrower, Guarantor, or third party and/or affecting any collateral securing any obligation under the Loan
Documents owed to Bank by Borrower, Guarantor, or any third party, probate proceedings, on appeal or otherwise; (f) any and all
amendments, modifications, renewals and/or extensions of any of the above, including without limit amendments, modifications, renewals
and/or extensions which are evidenced by new or additional instruments, documents or agreements; and (g) all costs of collecting Indebtedness,
including reasonable out-of-pocket attorneys’ fees and costs.

3.            If, in any action to enforce this Guaranty or any proceeding to allow or adjudicate a claim under this Guaranty, a court of
competent jurisdiction determines that enforcement of this Guaranty against Guarantor for the full amount of the Indebtedness is not lawful
under, or would be subject to avoidance under, Section 548 of the Bankruptcy Code or any applicable provision of comparable state law, the
liability of Guarantor under this Guaranty shall be limited to the maximum amount lawful and not subject to avoidance under such law.

4.            Except as otherwise set forth herein, Guarantor waives, to the maximum extent permitted by law, notice of acceptance of this
Guaranty and presentment, demand, protest, notice of protest, dishonor, notice of dishonor, notice of default, notice of intent to accelerate or
demand payment of any Indebtedness, and diligence in collecting any Indebtedness, and agrees that the Bank may modify the terms of any
Indebtedness, compromise, extend, increase, accelerate, renew or forbear to enforce payment of any or all Indebtedness, or permit the Borrower
to incur additional Indebtedness, all without notice to Guarantor and
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without affecting in any manner the unconditional obligation of Guarantor under this Guaranty. Except as otherwise set forth herein, Guarantor
further waives, to the maximum extent permitted by law, any and all other notices to which Guarantor might otherwise be entitled. Guarantor
acknowledges and agrees that the liabilities created by this Guaranty are direct and are not conditioned upon pursuit by the Bank of any remedy
the Bank may have against the Borrower or any other person or any security. No invalidity, irregularity or unenforceability of any part or all of
the Indebtedness or any documents evidencing the same, by reason of any bankruptcy, insolvency or other law or order of any kind or for any
other reason, and no defense or setoff available at any time to the Borrower, shall impair, affect or be a defense or setoff to the obligations of
Guarantor under this Guaranty.

5.            Guarantor delivers this Guaranty based solely on Guarantor’s independent investigation of the financial condition of the
Borrower and is (are) not relying on any information furnished by the Bank. Guarantor assumes full responsibility for obtaining any further
information concerning the Borrower’s financial condition, the status of the Indebtedness or any other matter which Guarantor may deem
necessary or appropriate from time to time. Guarantor waives any duty on the part of the Bank, and agrees that it is not relying upon nor
expecting the Bank to disclose to Guarantor any fact now or later known by the Bank, whether relating to the operations or condition of the
Borrower, the existence, liabilities or financial condition of any co-guarantor of the Indebtedness, the occurrence of any default with respect to
the Indebtedness, or otherwise, notwithstanding any effect these facts may have upon Guarantor’s risk under this Guaranty or Guarantor’s
rights against the Borrower. Guarantor knowingly accepts the full range of risk encompassed in this Guaranty, which risk includes without limit
the possibility that the Borrower may incur Indebtedness to the Bank after the financial condition of the Borrower, or its ability to pay its debts
as they mature, has deteriorated.

6.            Guarantor represents and warrants as of the date hereof that: (a) the Bank has made no representation to Guarantor as to the
creditworthiness of the Borrower; and (b) Guarantor has (have) established adequate means of obtaining from the Borrower on a continuing
basis financial and other information pertaining to the Borrower’s financial condition. Guarantor agrees to keep adequately informed of any
facts, events or circumstances which might in any way affect the risks of Guarantor under this Guaranty.

7.            Guarantor subordinates any claim of any nature that Guarantor now or later has (have) against the Borrower to and in favor
of all Indebtedness, and upon the occurrence and continuance of an Event of Default under the Loan Agreement, agrees not to accept payment
or satisfaction of any claim that Guarantor now or later may have against the Borrower without the prior written consent of the Bank. Should
any payment, distribution, security, or proceeds, be received by Guarantor in contravention of this Section 7, upon or with respect to any claim
that Guarantor now or may later have against the Borrower, Guarantor shall immediately deliver the same to the Bank in the form received
(except for endorsement or assignment by Guarantor where required by the Bank) for application on the Indebtedness, whether matured or
unmatured, and until delivered the same shall be held in trust by Guarantor as the property of the Bank.

8.            Guarantor agrees that no security now or later held by the Bank for the payment of any Indebtedness, whether from the
Borrower, any guarantor, or otherwise, and whether in the nature of a security interest, pledge, lien, assignment, setoff, suretyship, guaranty,
indemnity, insurance or otherwise, shall affect in any manner the unconditional obligation of Guarantor under this Guaranty, and the Bank, in its
sole discretion, without notice to Guarantor, may release, exchange, enforce and otherwise deal with any security without affecting in any
manner the unconditional obligation of Guarantor under this Guaranty. Guarantor acknowledges and agrees that the Bank has no obligation to
acquire or perfect any lien on or security interest in any assets, whether realty or personalty, to secure payment of the Indebtedness, and
Guarantor is not relying upon any assets in which the Bank has or may have a lien or security interest for payment of the Indebtedness. For the
avoidance of doubt, Guarantor’s obligations hereunder are not secured by any of the assets or property of Guarantor.
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9.            Guarantor acknowledges that the effectiveness of this Guaranty is not conditioned on any or all of the Indebtedness being
guaranteed by anyone else.

10.          Until the Indebtedness is indefeasibly paid in full or this Guaranty is otherwise terminated  in accordance with the provisions
hereof, Guarantor waives, to the maximum extent permitted by law, any and all rights to be subrogated to the position of the Bank or to have the
benefit of any lien, security interest or other guaranty now or later held by the Bank for the Indebtedness or to enforce any remedy which the
Bank now or later has against the Borrower or any other person. Until the Indebtedness is irrevocably paid in full or this Guaranty is otherwise
terminated in accordance with the provisions hereof, Guarantor shall have no right of reimbursement, indemnity, contribution or other right of
recourse to or with respect to the Borrower or any other person. Guarantor agrees to indemnify and hold harmless the Bank from and against
any and all claims, actions, damages, out-of-pocket costs and expenses actually incurred, including without limit reasonable out-of-pocket
attorneys’ fees, actually incurred by the Bank in connection with Guarantor’s exercise of any right of subrogation, contribution, indemnification
or recourse with respect to this Guaranty. The Bank has no duty to enforce or protect any rights which Guarantor may have against the
Borrower or any other person and Guarantor assumes full responsibility for enforcing and protecting these rights.

11.            Notwithstanding any provision of the preceding paragraph or anything else in this Guaranty to the contrary, until the
Indebtedness is indefeasibly paid in full or this Guaranty is otherwise terminated in accordance with the provisions hereof, if Guarantor is or
becomes “an “insider” or “affiliate” (as defined in Section 101 of the Federal Bankruptcy Code, as it may be amended) with respect to the
Borrower, then Guarantor irrevocably and absolutely waives, to the maximum extent permitted by law, any and all rights of subrogation,
contribution, indemnification, recourse, reimbursement and any similar rights against the Borrower (or any other guarantor) with respect to this
Guaranty, whether such rights arise under an express or implied contract or by operation of law. It is the intention of the parties that Guarantor
shall not be (or be deemed to be) a “creditor” (as defined in Section 101 of the Federal Bankruptcy Code, as it may be amended) of the
Borrower (or any other guarantor) by reason of the existence of this Guaranty in the event that the Borrower becomes a debtor in any
proceeding under the Federal Bankruptcy Code. This waiver is given to induce the Bank to enter into certain written contracts with the
Borrower included in the Indebtedness. Guarantor warrants and agrees that none of Bank’s rights, remedies or interests shall be directly or
indirectly impaired because of any of Guarantor’s status as an “insider” or “affiliate” of the Borrower, and Guarantor shall take any action, and
shall execute any document, which the Bank may request in order to effectuate this warranty to the Bank.

12.            Guarantor may terminate its obligation under this Guaranty as to future Indebtedness (except as provided below) by (and
only by) delivering written notice of termination to an officer of the Bank and receiving from an officer of the Bank written acknowledgement of
delivery; provided, the termination shall not be effective until the opening of business on the fifth (5th) day following written acknowledgement
of delivery. Any termination shall not affect in any way the unconditional obligations of the remaining guarantors, whether or not the
termination is known to the remaining guarantors. Any termination shall not affect in any way the unconditional obligations of the terminating
guarantors as to any Indebtedness existing at the effective date of termination or any Indebtedness created after that pursuant to any commitment
or agreement of the Bank or any Borrower loan with the Bank existing at the effective date of termination (whether advances or readvances by
the Bank are optional or obligatory), or any modifications, extensions or renewals of any of this Indebtedness, whether in whole or in part, and
as to all of this Indebtedness and modifications, extensions or renewals of it, this Guaranty shall continue effective until the same shall have
been fully paid or this Guaranty has otherwise been terminated in accordance with the provisions hereof. The Bank has no duty to give notice of
termination by any guarantors to any remaining guarantors. Guarantor shall indemnify the Bank against all claims, damages, out-of-pocket costs
and expenses actually incurred, including without limit reasonable out-of-pocket attorneys’ fees and costs, actually incurred by the Bank in
connection with any suit, claim or action against the Bank arising out of any modification or termination of a Loan Document or any refusal by
the Bank to extend additional credit in connection with the termination of this Guaranty.
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13.            This Guaranty shall terminate upon the earlier of (a) the indefeasible payment in full of all Indebtedness, and the
termination of all Bank commitments under the Loan Documents; or (b) upon the indefeasible payment and performance of Guarantor’s
obligations under this Guaranty.

14.            Notwithstanding any prior revocation, termination, surrender or discharge of this Guaranty in whole or part, the
effectiveness of this Guaranty shall automatically continue or be reinstated, as the case may be, in the event that any payment received or credit
given by the Bank in respect of the Indebtedness is returned, disgorged or rescinded as a preference, impermissible setoff, fraudulent
conveyance, diversion of trust funds, or otherwise under any applicable state or federal law, including, without limitation, laws pertaining to
bankruptcy or insolvency, in which case this Guaranty shall be enforceable against Guarantor as if the returned, disgorged or rescinded payment
or credit had not been received or given by the Bank, and whether or not the Bank relied upon this payment or credit or changed its position as a
consequence of it. In the event of continuation or reinstatement of this Guaranty, Guarantor agrees upon demand by the Bank to execute and
deliver to the Bank those documents which the Bank determines are appropriate to further evidence (in the public records or otherwise) this
continuation or reinstatement, although the failure of Guarantor to do so shall not affect in any way the reinstatement or continuation. If
Guarantor does not execute and deliver to the Bank upon demand such documents, the Bank and each Bank officer is irrevocably appointed
(which appointment is coupled with an interest) the true and lawful attorney of Guarantor (with full power of substitution) to execute and
deliver such documents in the name and on behalf of Guarantor.

15.            Although the intent of Guarantor and the Bank is that California law shall apply to this Guaranty, regardless of whether
California law applies, Guarantor further agrees as follows: With respect to the Liability Cap, Guarantor agrees that the Liability Cap shall not
be a limitation on the amount of Borrower’s Indebtedness to the Bank.

16.            Guarantor waives, to the maximum extent permitted by law, any right to require the Bank to: (a) proceed against any
person, including without limit the Borrower; (b) proceed against or exhaust any security held from the Borrower or any other person; (c)
pursue any other remedy in the Bank’s power; or (d) except as set forth herein, make any presentments or demands for performance, or give
any notices of nonperformance, protests, notices of protest, or notices of dishonor in connection with any obligations or evidences of
Indebtedness held by the Bank as security, in connection with any other obligations or evidences of indebtedness which constitute in whole or
in part Indebtedness, or in connection with the creation of new or additional Indebtedness.

17.            Guarantor authorizes the Bank, either before or after termination of this Guaranty and without affecting Guarantor’s
liability under this Guaranty, from time to time to: (a) after three (3) business days prior notice to Guarantor, apply any security provided by the
Borrower and direct the order or manner of sale of it, including without limit, a nonjudicial sale permitted by the terms of the controlling security
agreement, mortgage or deed of trust, as the Bank in its discretion may determine; (b) without notice to or demand on Guarantor, release or
substitute any one or more of the endorsers or any other guarantors of the Indebtedness; and (c) without notice to or demand on Guarantor and
subject to the provisions of the Loan Agreement, apply payments received by the Bank from the Borrower to any indebtedness of the Borrower
to the Bank, in such order as the Bank shall determine in its sole discretion, whether or not this indebtedness is covered by this Guaranty, and
Guarantor waives any provision of law regarding application of payments which specifies otherwise. The Bank may without notice assign this
Guaranty in whole or in part. Upon the Bank’s request, Guarantor agrees to provide to the Bank copies of Guarantor’s financial statements.

18.            Guarantor waives, to the maximum extent permitted by law, any defense based upon or arising by reason of (a) any
disability or other defense of the Borrower or any other person; (b) the cessation or limitation from any cause whatsoever, other than final and
irrevocable payment in full, of the Indebtedness; (c) any lack of authority of any officer, director, partner, agent or any other person acting or
purporting to act on behalf of the Borrower which is a corporation, partnership or other type of entity, or any defect in the formation of the
Borrower; (d) the application by the Borrower of the proceeds of any Indebtedness for purposes other than the purposes represented by the
Borrower to the Bank or intended or
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understood by the Bank or Guarantor; (e) any act or omission by the Bank which directly or indirectly results in or aids the discharge of the
Borrower or any Indebtedness by operation of law or otherwise; or (f) any modification of the Indebtedness, in any form whatsoever including
without limit any modification made after effective termination, and including without limit, the renewal, extension, acceleration or other change
in time for payment of the Indebtedness, or other change in the terms of any Indebtedness, including without limit increase or decrease of the
interest rate. Guarantor understands that, absent this waiver, Bank’s election of remedies, including but not limited to its decision to proceed to
nonjudicial foreclosure on any real property securing the Indebtedness, could preclude Bank from obtaining a deficiency judgment against
Borrower and Guarantor pursuant to California Code of Civil Procedure sections 580a, 580b, 580d or 726 and could also destroy any
subrogation rights which Guarantor has against Borrower. Guarantor further understands that, absent this waiver, California law, including
without limitation, California Code of Civil Procedure sections 580a, 580b, 580d or 726, could afford Guarantor one or more affirmative
defenses to any action maintained by Bank against Guarantor on this Guaranty.

19.           Guarantor waives, to the maximum extent permitted by law, any and all rights and provisions of California Code of Civil
Procedure sections 580a, 580b, 580d and 726, including, but not limited to any provision thereof that: (a) may limit the time period for Bank to
commence a lawsuit against Borrower or Guarantor to collect any Indebtedness owing by Borrower or Guarantor to Bank; (b) may entitle
Borrower or Guarantor to a judicial or nonjudicial determination of any deficiency owed by Borrower or Guarantor to Bank, or to otherwise
limit Bank’s right to collect a deficiency based on the fair market value of such real property security; (c) may limit Bank’s right to collect a
deficiency judgment after a sale of any real property securing the Indebtedness; (d) may require Bank to take only one action to collect the
Indebtedness or that may otherwise limit the remedies available to Bank to collect the Indebtedness.

20.            Guarantor waives all rights and defenses arising out of an election of remedies by Bank even though that election of
remedies, such as a nonjudicial foreclosure with respect to security for a guaranteed obligation, has destroyed Guarantor’s rights of subrogation
and reimbursement against Borrower by the operation of Section 580d of the Code of Civil Procedure or otherwise.

21.            Without limiting the generality of any other waiver or other provision set forth in this Guaranty, each undersigned
Guarantor waives all rights and defenses that any such undersigned Guarantor may have because the Indebtedness is secured by real property.
This means, among other things:

(1)            Bank may collect from any undersigned Guarantor without first foreclosing on any real or personal property
collateral pledged by any Borrower to secure the Indebtedness.

(2)            If Bank forecloses on any real property collateral pledged by any Borrower to secure the Indebtedness:

(a)            the amount of the Indebtedness may be reduced only by the price for which that collateral is sold at the
foreclosure sale, even if the collateral is worth more than the sale price.

(b)            Bank may collect from any undersigned Guarantor even if Bank, by foreclosing on the real property
pledged as collateral, has destroyed any right that Guarantor may have to collect from Borrower.

This is an unconditional and irrevocable waiver of any rights and defenses each undersigned Guarantor may have because the Indebtedness is
secured by Real Property. These rights and defenses include, but are not limited to, any rights or defenses based upon Section 580a, 580b,
580d, or 726 of the California Code of Civil Procedure.
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22.            WITHOUT LIMITING THE GENERALITY OF ANY OTHER WAIVER OR OTHER PROVISION SET
FORTH IN THIS GUARANTY, EACH UNDERSIGNED GUARANTOR HEREBY WAIVES, TO THE MAXIMUM EXTENT
SUCH WAIVER IS PERMITTED BY LAW, ANY AND ALL BENEFITS, DEFENSES TO PAYMENT OR PERFORMANCE,
OR ANY RIGHT TO PARTIAL OR COMPLETE EXONERATION ARISING DIRECTLY OR INDIRECTLY UNDER ANY
ONE OR MORE OF CALIFORNIA CIVIL CODE SECTIONS 2799, 2808, 2809, 2810, 2815, 2819, 2820, 2821, 2822, 2838, 2839,
2845, 2847, 2848, 2849, AND 2850.

23.            Guarantor acknowledges and agrees that this is a knowing and informed waiver of Guarantor’s rights as discussed above
and that Bank is relying on this waiver in extending credit to Borrower.

24.            Guarantor acknowledges that the Bank has the right to sell, assign, transfer, negotiate, or grant participations in all or any
part of the Indebtedness and any related obligations, including without limit this Guaranty. In connection with that right, the Bank may disclose
any documents and information which the Bank now or later acquires relating to Guarantor and this Guaranty, whether furnished by the
Borrower, Guarantor or otherwise. Guarantor further agrees that the Bank may disclose these documents and information to the Borrower.
Guarantor agrees that the Bank may provide information relating to this Guaranty or to Guarantor to the Bank’s parent, affiliates, subsidiaries
and service providers.

25.            Guarantor shall pay any and all out-of-pocket costs and actual expenses, including without limit reasonable out-of-pocket
attorneys’ fees and costs, actually incurred by the Bank at any time for any reason in enforcing any of the duties and obligations of Guarantor
under this Guaranty or otherwise incurred by the Bank in any way connected with this Guaranty. All of these costs and expenses shall be
payable by Guarantor within three (3) business days after written demand thereof by the Bank and until paid shall bear interest from the third
day after such written demand at the highest per annum rate applicable to any of the Indebtedness, but not in excess of the maximum rate
permitted by law. Any reference in this Guaranty to attorneys’ fees shall be deemed a reference to reasonable out-of-pocket fees, charges, costs
and expenses of outside counsel and paralegals, whether or not a suit or action is instituted, and to court costs if a suit or action is instituted, and
whether attorneys’ fees or court costs are incurred at the trial court level, on appeal, in a bankruptcy, administrative or probate proceeding or
otherwise.

26.            Guarantor unconditionally and irrevocably waives each and every defense and setoff of any nature, which, under principles
of guaranty or otherwise, would operate to impair or diminish in any way the obligation of Guarantor under this Guaranty and acknowledges
that as of the date of this Guaranty no such defense or setoff exists. Guarantor acknowledges that the effectiveness of this Guaranty is subject to
no conditions of any kind.

27.            This Guaranty shall remain effective with respect to successive transactions which shall either continue the Indebtedness,
increase or decrease it, or from time to time create new Indebtedness after all or any prior Indebtedness has been satisfied, until this Guaranty is
terminated in the manner and to the extent provided above.

28.            Guarantor warrants and agrees that each of the waivers set forth above are made with Guarantor’s full knowledge of their
significance and consequences, and that under the circumstances, the waivers are reasonable.

29.            This Guaranty constitutes the entire agreement of Guarantor and the Bank with respect to the subject matter of this
Guaranty. No waiver, consent, modification or change of the terms of this Guaranty shall bind any of Guarantor or the Bank unless in writing
and signed by the waiving party or an authorized officer of the waiving party, and then this waiver, consent, modification or change shall be
effective only in the specific instance and for the specific purpose given. This Guaranty shall inure to the benefit of the Bank and its successors
and assigns. This Guaranty shall be binding on Guarantor and Guarantor’s heirs, legal representatives, successors and assigns including,
without limit, any debtor in possession or trustee in
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bankruptcy for any of Guarantor. Guarantor has (have) knowingly and voluntarily entered into this Guaranty in good faith for the purpose of
inducing the Bank to extend credit or make other financial accommodations to the Borrower, and Guarantor acknowledges that the terms of this
Guaranty are reasonable. If any provision of this Guaranty is unenforceable in whole or in part for any reason, the remaining provisions shall
continue to be effective. THIS GUARANTY SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF CALIFORNIA.

30.            Guarantor’s aggregate liability under this Guaranty shall in no event exceed an amount equal to Ten Million and 00/100
Dollars ($10,000,000.00) (the “Liability Cap”).

31.            GUARANTOR AND BANK ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY IS A
CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED UNDER CERTAIN CIRCUMSTANCES. TO THE EXTENT
PERMITTED BY LAW, EACH PARTY, AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT)
WITH COUNSEL OF THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT
WAIVES ANY RIGHT TO TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR
ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS GUARANTY OR THE INDEBTEDNESS.

32.           REFERENCE PROVISION. In the event the Jury Trial Waiver set forth above is not enforceable, the parties elect to
proceed under this Judicial Reference Provision.

32.1. Mechanics.

32.1.1. With the exception of the items specified in Section 32.1.2, below, any controversy, dispute or claim (each, a
“Claim”) between the parties arising out of or relating to this Agreement or any other document, instrument or agreement between the
undersigned parties (collectively in this Section, the “Comerica Documents”), will be resolved by a reference proceeding in California in
accordance with the provisions of Sections 638 et. seq. of the California Code of Civil Procedure (“CCP”), or their successor sections, which
shall constitute the exclusive remedy for the resolution of any Claim, including whether the Claim is subject to the reference proceeding. Except
as otherwise provided in the Comerica Documents, venue for the reference proceeding will be in the state or federal court in the county or
district where the real property involved in the action, if any, is located or in the state or federal court in the county or district where venue is
otherwise appropriate under applicable law (the “Court”).

32.1.2. The matters that shall not be subject to a reference are the following: (a) foreclosure of any security interests
in real or personal property; (b) exercise of self-help remedies (including, without limitation, set-off); (c) appointment of a receiver; and (d)
temporary, provisional or ancillary remedies (including, without limitation, writs of attachment, writs of possession, temporary restraining
orders or preliminary injunctions). This reference provision does not limit the right of any party to exercise or oppose any of the rights and
remedies described in clauses (a) and (b) or to seek or oppose from a court of competent jurisdiction any of the items described in clauses (c)
and (d). The exercise of, or opposition to, any of those items does not waive the right of any party to a reference pursuant to this reference
provision as provided herein.

32.1.3. The referee shall be a retired judge or justice selected by mutual written agreement of the parties. If the parties
do not agree within ten (10) days of a written request to do so by any party, then, upon request of any party, the referee shall be selected by the
Presiding Judge of the Court (or his or her representative). A request for appointment of a referee may be heard on an ex parte or expedited
basis, and the parties agree that irreparable harm would result if ex parte relief is not granted. Pursuant to CCP § 170.6, each party shall have
one peremptory challenge to the referee selected by the Presiding Judge of the Court (or his or her representative).
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32.1.4. The parties agree that time is of the essence in conducting the reference proceedings. Accordingly, the referee
shall be requested, subject to change in the time periods specified herein for good cause shown, to (i) set the matter for a status and trial-setting
conference within fifteen (15) days after the date of selection of the referee; (ii) if practicable, try all issues of law or fact within one hundred
twenty (120) days after the date of the conference; and (iii) report a statement of decision within twenty (20) days after the matter has been
submitted for decision.

32.1.5. The referee will have power to expand or limit the amount and duration of discovery. The referee may set or
extend discovery deadlines or cutoffs for good cause, including a party’s failure to provide requested discovery for any reason whatsoever.
Unless otherwise ordered based upon good cause shown, no party shall be entitled to “priority” in conducting discovery, depositions may be
taken by either party upon seven (7) days written notice, and all other discovery shall be responded to within fifteen (15) days after service. All
disputes relating to discovery which cannot be resolved by the parties shall be submitted to the referee whose decision shall be final and
binding.

32.2. Procedures. Except as expressly set forth herein, the referee shall determine the manner in which the reference
proceeding is conducted including the time and place of hearings, the order of presentation of evidence, and all other questions that arise with
respect to the course of the reference proceeding. All proceedings and hearings conducted before the referee, except for trial, shall be conducted
without a court reporter, except that when any party so requests, a court reporter will be used at any hearing conducted before the referee, and
the referee will be provided a courtesy copy of the transcript. The party making such a request shall have the obligation to arrange for and pay
the court reporter. Subject to the referee’s power to award costs to the prevailing party, the parties will equally share the cost of the referee and
the court reporter at trial.

32.3. Application of Law. The referee shall be required to determine all issues in accordance with existing case law and the
statutory laws of the State of California. The rules of evidence applicable to proceedings at law in the State of California will be applicable to the
reference proceeding. The referee shall be empowered to enter equitable as well as legal relief, enter equitable orders that will be binding on the
parties and rule on any motion which would be authorized in a court proceeding, including without limitation motions for summary judgment or
summary adjudication. The referee shall issue a decision at the close of the reference proceeding which disposes of all claims of the parties that
are the subject of the reference. Pursuant to CCP § 644, such decision shall be entered by the Court as a judgment or an order in the same
manner as if the action had been tried by the Court and any such decision will be final, binding and conclusive. The parties reserve the right to
appeal from the final judgment or order or from any appealable decision or order entered by the referee. The parties reserve the right to findings
of fact, conclusions of laws, a written statement of decision, and the right to move for a new trial or a different judgment, which new trial, if
granted, is also to be a reference proceeding under this provision.

32.4. Repeal. If the enabling legislation which provides for appointment of a referee is repealed (and no successor statute is
enacted), any dispute between the parties that would otherwise be determined by reference procedure will be resolved and determined by
arbitration. The arbitration will be conducted by a retired judge or justice, in accordance with the California Arbitration Act §1280 through §
1294.2 of the CCP as amended from time to time. The limitations with respect to discovery set forth above shall apply to any such arbitration
proceeding.

32.5. THE PARTIES RECOGNIZE AND AGREE THAT ALL CONTROVERSIES, DISPUTES AND CLAIMS
RESOLVED UNDER THIS REFERENCE PROVISION WILL BE DECIDED BY A REFEREE AND NOT BY A JURY. AFTER
CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF ITS, HIS OR HER OWN
CHOICE, EACH PARTY KNOWINGLY AND VOLUNTARILY, AND FOR THE MUTUAL BENEFIT OF ALL PARTIES,
AGREES THAT THIS REFERENCE PROVISION WILL APPLY TO ANY CONTROVERSY, DISPUTE OR CLAIM
BETWEEN OR AMONG THEM ARISING OUT OF OR IN ANY WAY RELATED TO, THIS AGREEMENT OR THE OTHER
COMERICA DOCUMENTS.
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33.           In the event that Bank elects to waive any rights or remedies hereunder, or compliance with any of the terms hereof, or
delays or fails to pursue or enforce any term, such waiver, delay or failure to pursue or enforce shall only be effective with respect to that single
act and shall not be construed to affect any subsequent transactions or Bank’s right to later pursue such rights and remedies.
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IN WITNESS WHEREOF, Guarantor has signed this Guaranty on August 20, 2007.
 

 

 

GUARANTOR:

PACIFIC ETHANOL, INC.,
a Delaware corporation

 

 
By:  /s/ Jeff Manternach                                       
 
Print Name: Jeff Manternach
 
Its:  VP Finance
 

 
GUARANTOR'S ADDRESS:

Pacific Ethanol, Inc.
5711 N. West Avenue
Fresno, CA 83711
Attention: Jeffrey Manternach

with a copy to:

Pacific Ethanol, Inc.
400 Capital Mall, Suite 2060
Sacramento, CA 95814
Attention: Christopher Wright 

 

BORROWER:

KINERGY MARKETING LLC
 
 

[Signature Page to Guaranty]



 
CERTIFICATE OF ACKNOWLEDGMENT

STATE OF CALIFORNIA
 
COUNTY OF SACRAMENTO  

On August 20, 2007 before me, JOHN CONSHAFTER  personally appeared JEFF MANTERNACH personally known to me (or
proved to me on the basis of satisfactory evidence) to be the persons whose names is/are subscribed to within instrument and acknowledged to
me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signatures on the instrument the persons,
or the entity upon behalf of which the persons acted, executed the instrument.

WITNESS my hand and official seal.
 
 

(SEAL)
 
JOHN N.
CONSHAFTER
COMM. *1460237
Notary Public-California
SACRAMENTO
COUNTY
My Comm. Exp. Jan 5,
2008

/s/ John N. Conshafter                                                   
     (Notary Public's Signature)
 
 
 
John N. Conshafter                                          
    (Type or Print Name)
 

 

[Signature Page to Guaranty]



[Signature Page to Guaranty]



EXHIBIT 99.1

 
PRESS RELEASE

PACIFIC ETHANOL, INC. ANNOUNCES FIRST QUARTER 2008 FINANCIAL RESULTS

Highlights

· Net sales up 63% over Q1 of 2007 and up 24% from Q4 of 2007
· Gallons sold up 58% from Q1 of 2007 to 59.2 million gallons
· Loss per diluted share of $0.90, which includes a non-cash goodwill impairment net of noncontrolling interests of $0.96 per share
· SG&A as percentage of net sales improved 37% to 6.1% from 9.6% in Q1 of 2007
· EBITDA grew 159% to $12.4 million for the quarter from $4.8 million for Q1 of 2007
· Burley, Idaho plant completed start up

Sacramento, CA, May 19, 2008 – Pacific Ethanol, Inc. (NASDAQ GM: PEIX), the leading West Coast-based marketer and producer of
ethanol, today announced its financial results for the quarter ended March 31, 2008.

Three Months Ended March 31, 2008
 
For the quarter ended March 31, 2008, the Company reported net sales of $161.5 million, an increase of $62.3 million, or 63%, compared to
$99.2 million for the same period in 2007. This increase in net sales is primarily due to a substantial increase in sales volume, which was partially
offset by lower average sales prices. The Company’s sales volume increased by 21.7 million gallons, or 58%, to 59.2 million gallons, compared
to 37.5 million gallons for the same period in 2007. The Company’s average sales price of ethanol decreased by $0.04 per gallon, or 2%, to $2.30
per gallon compared to an average sales price of $2.34 per gallon in the first quarter of 2007.
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Average corn prices rose significantly in the three months ended March 31, 2008 as compared to the same period in 2007. The Company partially
offset increased corn costs with derivative gains of $2.2 million for the three months ended March 31, 2008 as compared to a loss of $303,000
from derivatives for the three months ended March 31, 2007. Gross profit for the first quarter of 2008 totaled $15.7 million compared to $15.3
million in the first quarter of 2007. The Company’s gross margin was 9.7% for the three months ended March 31, 2008 compared to 15.4% in
the same period in 2007.

The Company completed its annual goodwill impairment test as of March 31, 2008. With the overall softening in the ethanol industry since the
Company’s acquisition of its interest in Front Range Energy, LLC, market valuations indicated impairment of goodwill. As a result, the Company
recorded a non-cash goodwill impairment of $87.0 million. Of this amount $48.4 million relates to noncontrolling interests of the Company’s
variable interest entity, resulting in net goodwill impairment of $38.6 million, which is included in the Company’s net loss for the first quarter of
2008.

The Company’s net loss for the first quarter of 2008 was $35.2 million compared to net income of $3.0 million for the first quarter of 2007. Loss
available to common stockholders for the first quarter of 2008 was $36.3 million compared to $1.9 million for the first quarter of 2007. The
Company reported loss per common share of $0.90 for the first quarter of 2008 as compared to income per common share of $0.05 for the same
period in 2007. The loss per share for the first quarter of 2008 includes a non-cash goodwill impairment of $0.96 per share. The Company’s
weighted-average number of diluted shares outstanding for the first quarter of 2008 totaled 40.1 million.
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The Company’s CEO, Neil Koehler, observed that “We achieved record sales and are pleased to report solid operational results for the first
quarter.  Our Madera, Columbia and the Front Range facilities continue to produce over design basis and our Magic Valley plant has successfully
completed start up.  We continued to hold overhead costs relatively steady from the first quarter of 2007, even as we experience ongoing dynamic
growth. Our destination model has increased the availability of renewable fuels and high quality feed products in the Western US.  With high oil
prices and limited expansion possibilities in oil production, we are providing a critically needed and valuable transportation fuel to the
marketplace.”
 
Reconciliation of EBITDA to Net Income (Loss)
 
This press release contains, and the Company’s conference call will include, references to unaudited earnings before interest, taxes, depreciation
and amortization, including goodwill impairment (“EBITDA”), a financial measure that is not in accordance with generally accepted accounting
procedures (“GAAP”).  The table set forth below provides a reconciliation of EBITDA to net income (loss). Management believes that EBITDA
is a meaningful measure of liquidity and the Company’s ability to service debt because it provides a measure of cash available for such purposes.
Additionally, management provides an EBITDA measure so that investors will have the same financial information that management uses with
the belief that it will assist investors in properly assessing the Company’s performance on a period-over-period  basis.  EBITDA is not a measure
of financial performance under GAAP, and should not be considered an alternative to net income or any other measure of performance under
GAAP, or to cash flows from operating, investing or financing activities as an indicator of cash flows or as a measure of liquidity.  EBITDA has
limitations as an analytical tool and you should not consider it in isolation or as a substitute for analysis of the Company’s results as reported
under GAAP.
 
Earnings Call
The Company will host a live conference call and webcast today at 10:00 AM EDT / 7:00 AM PDT.  Neil Koehler, Chief Executive Officer, and
Joseph Hansen, Chief Financial Officer, will host the call.
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To listen to the conference call, United States callers may dial 866-356-4279.  International callers may dial 617-597-5394.  All callers should
enter access code 64712247.

A link to the live audio webcast of the Company’s earnings conference call may be found on the Company’s website at www.pacificethanol.net.

Approximately one hour after the conclusion of the call, an audio replay of the call will be available. To listen to the replay, United States callers
may dial 888-286-8010. International callers may dial 617-801-6888.  All callers should enter access code 17981767. The replay will be available
through June 3, 2008.

About Pacific Ethanol, Inc.
Pacific Ethanol is the largest West Coast-based marketer and producer of ethanol.  Pacific Ethanol has ethanol plants in Madera, California;
Boardman, Oregon; and Burley, Idaho and has an additional plant under construction in Stockton, California.  Pacific Ethanol also owns a 42%
interest in Front Range Energy, LLC which owns an ethanol plant in Windsor, Colorado. Central to Pacific Ethanol’s growth strategy is its
destination business model, whereby each respective ethanol plant achieves lower process and transportation costs by servicing local markets for
both fuel and feed.  Pacific Ethanol’s goal is to achieve 220 million gallons per year of ethanol production capacity in 2008 and to increase total
production capacity to 420 million gallons per year in 2010.  In addition, Pacific Ethanol is working to identify and develop other renewable fuel
technologies, such as cellulose-based ethanol production and bio-diesel.
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Safe Harbor Statement under the Private Securities Litigation Reform Act of 1995
With the exception of historical information, the matters discussed in this press release are forward-looking statements that involve a number of
risks and uncertainties. The actual future results of Pacific Ethanol could differ from those statements. Factors that could cause or contribute to
such differences include, but are not limited to, the ability of Pacific Ethanol to successfully and timely complete, in a cost-effective manner,
construction of its remaining ethanol plant under construction; the ability of Pacific Ethanol to obtain all necessary financing to complete the
construction of its other planned ethanol production facilities; the ability of Pacific Ethanol to timely complete its ethanol plant build-out program
and to successfully capitalize on its internal growth initiatives; the ability of Pacific Ethanol to operate its plants at their planned production
capacities; the price of ethanol relative to the price of gasoline; and the factors contained in the “Risk Factors” section of Pacific Ethanol’s Form
10-K filed with the Securities and Exchange Commission on March 27, 2008.

(tables follow)
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PACIFIC ETHANOL, INC.

CONSOLIDATED STATEMENTS OF OPERATIONS
(unaudited, in thousands, except per share data)

 

  
Three Months Ended

March 31,  
  2008   2007  
Net sales  $ 161,535  $ 99,242 
Cost of goods sold   145,877   83,901 
Gross profit   15,658   15,341 
Selling, general and administrative expenses   9,865   9,502 
Goodwill impairment   87,047   -- 
Income (loss) from operations   (81,254)   5,839 
Other income (expense), net   (2,300)   75 
Income (loss) before noncontrolling interest in variable interest entity   (83,554)   5,914 
Noncontrolling interest in variable interest entity   48,403   (2,939)
Net income (loss)  $ (35,151)  $ 2,975 
 
Preferred stock dividends  $ (1,101)  $ (1,050)
Income (loss) available to common stockholders  $ (36,252)  $ 1,925 
Net income (loss) per share, basic and diluted  $ (0.90)  $ 0.05 
Weighted-average shares outstanding, basic   40,088   39,672 
Weighted-average shares outstanding, diluted   40,088   40,122 
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PACIFIC ETHANOL, INC.

 
CONSOLIDATED BALANCE SHEETS

 
(in thousands)

  March 31,   December 31,  
ASSETS  2008   2007  

  (unaudited)    *  
Current Assets:        

Cash and cash equivalents  $ 21,071  $ 5,707 
Investments in marketable securities   15,435   19,353 
Accounts receivable, net   28,011   28,034 
Restricted cash   14,672   780 
Inventories   21,355   18,540 
Prepaid expenses   1,079   1,498 
Prepaid inventory   4,514   3,038 
Derivative instruments   151   1,613 
Other current assets   4,870   3,630 

Total current assets   111,158   82,193 
Property and equipment, net   531,028   468,704 
Other Assets:         

Goodwill   --   88,168 
Intangible assets, net   6,103   6,324 
Other assets   9,356   6,211 

Total other assets   15,459   100,703 
Total Assets  $ 657,645  $ 651,600 
 
*           Amounts derived from the audited financial statements for the year ended December 31, 2007.
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PACIFIC ETHANOL, INC.

CONSOLIDATED BALANCE SHEETS (CONTINUED)
(in thousands, except par value)

  March 31,   December 31,  
LIABILITIES AND STOCKHOLDERS’ EQUITY  2008   2007  

  (unaudited)    *  
Current Liabilities:        

Accounts payable – trade  $ 19,745  $ 22,641 
Accrued liabilities   6,549   5,570 
Accounts payable and accrued liabilities – construction-related   58,757   55,203 
Contract retentions   2,621   5,358 
Other liabilities – related parties   --   900 
Current portion – notes payable   53,654   17,315 
Short-term note payable   4,500   6,000 
Derivative instruments   18,382   10,353 
Other current liabilities   4,011   2,956 

Total current liabilities   168,219   126,296 
         
Notes payable, net of current portion   151,346   144,971 
Other liabilities   2,888   1,965 
Total Liabilities   322,453   273,232 
Commitments and Contingencies         
Noncontrolling interest in variable interest entity   49,348   96,082 
Stockholders’ Equity:         

Preferred stock, $0.001 par value; 10,000 shares authorized;
Series A: 5,316 shares issued and outstanding as of March 31, 2008 and December 31, 2007
Series B: 2,051 and 0 shares issued and outstanding as of March 31, 2008 and December 31, 2007,

respectively   7   5 
Common stock, $0.001 par value; 100,000 shares authorized; 40,622 and 40,606 shares issued and

outstanding as of March 31, 2008 and December 31, 2007, respectively   41   41 
Additional paid-in capital   443,289   402,932 
Accumulated other comprehensive loss   (2,932)   (2,383)
Accumulated deficit   (154,561)   (118,309)

Total stockholders’ equity   285,844   282,286 
Total Liabilities and Stockholders’ Equity  $ 657,645  $ 651,600 
 
*           Amounts derived from the audited financial statements for the year ended December 31, 2007.
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Reconciliation of  EBITDA to Net Income (Loss)

  
Three Months Ended March

31,  
(In thousands) (Unaudited)  2008   2007  
       
Net income (loss)  $ (35,151)  $ 2,975 
Adjustments:         

Interest expense*   5,206   815 
Interest income*   (125)   (1,673)
Income taxes   --   -- 
Goodwill impairment   38,636   -- 

   Depreciation and amortization expense*   3,871   2,684 
Total adjustments   47,588   1,826 

 EBITDA  $ 12,437  $ 4,801 
__________
*  adjusted for noncontrolling interest.
 
 
Commodity Price Performance
 
  Three Months Ended March 31,  
(Unaudited)  2008   2007  
       
Ethanol sales (million gallons)   59.2   37.5 
         
Ethanol sales price per gallon  $ 2.30  $ 2.34 
         
Delivered corn cost per bushel  $ 5.33  $ 3.69 
Average basis   0.77   0.59 
Corn cost – CBOT equivalent  $ 4.56  $ 3.10 
         
Co-product return % (1)   26.4%   30.9%
         
Production commodity margin per gallon (2)  $ 0.91  $ 1.43 

(1) Co-product revenue as a percentage of delivered cost of corn
   
(2) Ethanol sales price per gallon less net cost of corn (delivered cost of corn less co-product revenue)

####
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