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Item 1.01. Entry Into a Material Definitive Agreement.
 
(1) Restricted Stock Agreements dated and effective as of October 4, 2006 by and between Pacific Ethanol, Inc. and certain

Employees
 

On October 4, 2006, Pacific Ethanol, Inc. (the “Company”) granted to certain employees shares of restricted stock under the
Company’s 2006 Stock Incentive Plan (the “Plan”) pursuant to Restricted Stock Agreements dated and effective as of October 4, 2006 by and
between the Company and those employees. The Plan is described below and is filed herewith as Exhibit 10.1. The form of Restricted Stock
Agreement for employees is filed herewith as Exhibit 10.2.
 

The Company granted an aggregate of 836,360 shares of restricted stock to the employees, with an aggregate of 246,920 shares of
restricted stock vesting immediately and an aggregate of 117,888 shares of restricted stock vesting on each of the next five anniversaries of the
grant date starting on October 4, 2007.
 

Pursuant to the Restricted Stock Agreements and the Plan, the following executive officers of the Company were granted shares of
restricted stock as described below:
 
 · Neil M. Koehler, President and Chief Executive Officer and a member of the Board of Directors, was granted 93,600

shares of restricted stock, 23,400 shares of which vested immediately and 14,040 shares of which will vest, subject to
continued employment, on each of the next five anniversaries of the grant date;

 
 · John T. Miller, Chief Operating Officer, was granted 70,200 shares of restricted stock, 17,550 shares of which vested

immediately and 10,530 shares of which will vest, subject to continued employment, on each of the next five anniversaries
of the grant date; and

 
 · Christopher W. Wright, Vice President, General Counsel and Secretary, was granted 70,200 shares of restricted stock,

17,550 shares of which vested immediately and 10,530 shares of which will vest, subject to continued employment, on
each of the next five anniversaries of the grant date.

 
As a condition to subsequent vesting of the shares of restricted stock, an employee must remain continuously employed by the

Company on a full time basis from the grant date through each subsequent vesting date. The interest of the employees in the restricted stock
may vest as to 100% of the unvested shares of restricted stock upon a change in control but only in accordance with the Plan.
 

The employees have the right to vote the shares of restricted stock and to receive any cash dividends paid to or made with respect to
the shares of restricted stock; provided, however, that dividends paid, if any, with respect to the shares of restricted stock that have not vested
at the time of the dividend payment will be held in the custody of the Company and will be subject to the same restrictions that apply to the
corresponding shares of restricted stock.
 
 

 



 
 

The Company is obligated to withhold minimum withholding tax amounts with respect to vested shares of restricted stock and upon
future vesting of shares of restricted stock granted to its employees. Each employee is entitled to pay the minimum withholding tax amounts to
the Company in cash or to elect to have the Company withhold a vested amount of shares of restricted stock having a value equivalent to the
Company’s minimum withholding tax requirements, thereby reducing the number of shares of vested restricted stock that the employee
ultimately receives. If an employee fails to timely make such election, the Company will withhold the necessary shares of vested restricted
stock.
 

Shares of vested restricted stock withheld by the Company to satisfy minimum withholding tax requirements and shares of unvested
restricted stock that are forfeited by an employee as a result of the failure of such shares to vest may be used for further grants under the Plan.
 
(2) Restricted Stock Agreements dated and effective as of October 4, 2006 by and between Pacific Ethanol, Inc. and certain Non-

Employee Directors
 

On October 4, 2006, the Company granted to certain non-employee directors shares of restricted stock under the Plan pursuant to
Restricted Stock Agreements dated and effective as of October 4, 2006 by and between the Company and those non-employee directors. The
Plan is described below and is filed herewith as Exhibit 10.1. The form of Restricted Stock Agreement for non-employee directors is filed
herewith as Exhibit 10.2.
 

Except as otherwise described below, the terms and conditions of the grant of the shares of restricted stock to the non-employee
directors are substantially the same as described above with respect to the grant of shares of restricted stock to certain employees.
 

The Company granted an aggregate of 109,200 shares of restricted stock to the non-employee directors, with an aggregate of 33,800
shares of restricted stock vesting immediately and an aggregate of 26,000 shares of restricted stock vesting on each of the next two
anniversaries of the grant date starting on October 4, 2007 and, for one non-employee director, 4,680 shares of restricted stock vest on each of
the next five anniversaries of the grant date starting on October 4, 2007.
 

Pursuant to the Restricted Stock Agreements and the Plan, the following non-employee directors of the Company were granted
shares of restricted stock as described below:
 
 · William L. Jones was granted 31,200 shares of restricted stock, 7,800 shares of which vested immediately and 4,680

shares of which will vest, subject to continued service as a member of the Board of Directors of the Company, on each of
the next five anniversaries of the grant date; and

 
 · Terry L. Stone, Robert P. Thomas, Douglas L. Kieta, John L. Prince and Frank P. Greinke were each granted 15,600

shares of restricted stock, 5,200 shares of which vested immediately and 5,200 shares of which will vest, subject to
continued service as members of the Board of Directors of the Company, on each of the next two anniversaries of the grant
date.

 
As a condition to subsequent vesting of the shares of restricted stock, a non-employee director must remain continuously in the

service of the Company as a member of its Board of Directors from the grant date through each subsequent vesting date. The Company is not
obligated to withhold minimum withholding tax amounts with respect to shares of restricted stock granted to non-employee directors.
 
 

 



 
 
(3) Pacific Ethanol, Inc. 2006 Stock Incentive Plan
 

On July 19, 2006, the Board of Directors of the Company adopted the Plan, subject to stockholder approval. Stockholder approval of
the Plan was obtained on September 7, 2006. The Company has registered the issuance of its securities under the Plan on a Registration
Statement on Form S-8 under the Securities Act of 1933, as amended.
 

The Plan is intended to promote the Company’s interests by providing eligible persons in the Company’s service with the
opportunity to acquire a proprietary or economic interest, or otherwise increase their proprietary or economic interest, in the Company as an
incentive for them to remain in such service and render superior performance during such service. The Plan consists of two equity-based
incentive programs, the Discretionary Grant Program and the Stock Issuance Program. Principal features of each program are summarized
below.
 

Administration
 

The Compensation Committee of the Board of Directors of the Company has the exclusive authority to administer the Discretionary
Grant and Stock Issuance Programs with respect to option grants, restricted stock awards, restricted stock units, stock appreciation rights,
direct stock issuances and other stock-based awards (“equity awards”) made to executive officers and non-employee Board members, and also
has the authority to make equity awards under those programs to all other eligible individuals. However, the Board of Directors may retain,
reassume or exercise from time to time the power to administer those programs. Equity awards made to members of the Compensation
Committee must be authorized and approved by a disinterested majority of the Board of Directors.
 

The term “plan administrator,” as used in this summary, means the Compensation Committee or the Board of Directors, to the extent
either entity is acting within the scope of its administrative jurisdiction under the Plan.
 

Share Reserve
 

Initially, 2,000,000 shares of common stock are authorized for issuance under the Plan. No participant in the Plan may be granted
equity awards for more than 250,000 shares of common stock per calendar year. This share-limitation is intended to assure that any deductions
to which the Company would otherwise be entitled, either upon the exercise of stock options or stock appreciation rights granted under the
Discretionary Grant Program with an exercise price per share equal to the fair market value per share of the Company’s common stock on the
grant date or upon the subsequent sale of the shares purchased under those options, will not be subject to the $1.0 million limitation on the
income tax deductibility of compensation paid per covered executive officer imposed under Internal Revenue Code (“IRC”) Section 162(m). In
addition, shares issued under the Stock Issuance Program may qualify as performance-based compensation that is not subject to the IRC
Section 162(m) limitation, if the issuance of those shares is approved by the Compensation Committee and the vesting is tied solely to the
attainment of the corporate performance milestones discussed below in the summary description of that program.
 
 

 



 
 

The shares of common stock issuable under the Plan may be drawn from shares of the Company’s authorized but unissued shares or
from shares reacquired by the Company, including shares repurchased on the open market. Shares subject to any outstanding equity awards
under the Plan that expire or otherwise terminate before those shares are issued will be available for subsequent awards. Unvested shares
issued under the Plan and subsequently repurchased by the Company at the option exercise or direct issue price paid per share, pursuant to the
Company’s repurchase rights under the Plan, will be added back to the number of shares reserved for issuance under the Plan and will be
available for subsequent reissuance.
 

If the exercise price of an option under the Plan is paid with shares of common stock, then the authorized reserve of common stock
under the Plan will be reduced only by the net number of new shares issued under the exercised stock option. If shares of common stock
otherwise issuable under the Plan are withheld in satisfaction of the withholding taxes incurred in connection with the issuance, exercise or
vesting of an equity award, then the number of shares of common stock available for issuance under the Plan will be reduced only by the net
number of shares issued pursuant to that equity award. The withheld shares will not reduce the share reserve. Upon the exercise of any stock
appreciation right granted under the Plan, the share reserve will only be reduced by the net number of shares actually issued upon exercise, and
not by the gross number of shares as to which the stock appreciation right is exercised.
 

Eligibility
 

Officers, employees, non-employee directors, and consultants and independent advisors who are under written contract and whose
securities issued pursuant to the Plan could be registered on Form S-8, all of whom are in the Company’s service or the service of any parent
or subsidiary of the Company’s, whether now existing or subsequently established, are eligible to participate in the Discretionary Grant and
Stock Issuance Programs.
 

Valuation
 

The fair market value per share of the Company’s common stock on any relevant date under the Plan will be deemed to be equal to
the closing selling price per share of the Company’s common stock at the close of regular hours trading on the Nasdaq Global Market (or
other applicable marker) on that date, as the price is reported by the National Association of Securities Dealers. If there is no closing selling
price for the Company’s common stock on the date in question, the fair market value will be the closing selling price on the last preceding date
for which a quotation exists.
 

Discretionary Grant Program
 

The plan administrator has complete discretion under the Discretionary Grant Program to determine which eligible individuals are to
receive equity awards under that program, the time or times when those equity awards are to be made, the number of shares subject to each
award, the time or times when each equity award is to vest and become exercisable, the maximum term for which the equity award is to remain
outstanding and the status of any granted option as either an incentive stock option or a non-statutory option under the federal tax laws.
 
 

 



 
 

Stock Options. Each granted option will have an exercise price per share determined by the plan administrator, provided that the
exercise price will not be less than 85% or 100% of the fair market value of a share on the grant date in the case of non-statutory or incentive
options, respectively. No granted option will have a term in excess of ten years. Incentive options granted to an employee who beneficially
owns more than 10% of the Company’s outstanding common stock must have exercise prices not less than 110% of the fair market value of a
share on the grant date and a term of not more than five years measured from the grant date. Options generally will become exercisable in one
or more installments over a specified period of service measured from the grant date. However, options may be structured so that they will be
immediately exercisable for any or all of the option shares. Any unvested shares acquired under immediately exercisable options will be
subject to repurchase, at the exercise price paid per share, if the optionee ceases service with the Company prior to vesting in those shares.
 

An optionee who ceases service with the Company other than due to misconduct will have a limited time within which to exercise
outstanding options for any shares for which those options are vested and exercisable at the time of cessation of service. The plan
administrator has complete discretion to extend the period following the optionee’s cessation of service during which outstanding options may
be exercised (but not beyond the expiration date) and/or to accelerate the exercisability or vesting of options in whole or in part. Discretion
may be exercised at any time while the options remain outstanding, whether before or after the optionee’s actual cessation of service.
 

Stock Appreciation Rights. The plan administrator has the authority to issue the following three types of stock appreciation rights
under the Discretionary Grant Program:
 
 · Tandem stock appreciation rights, which provide the holders with the right, upon approval of the plan administrator, to

surrender their options for an appreciation distribution in an amount equal to the excess of the fair market value of the
vested shares of common stock subject to the surrendered option over the aggregate exercise price payable for those shares.

 
 · Standalone stock appreciation rights, which allow the holders to exercise those rights as to a specific number of shares of

common stock and receive in exchange an appreciation distribution in an amount equal to the excess of the fair market
value on the exercise date of the shares of common stock as to which those rights are exercised over the aggregate base
price in effect for those shares. The base price per share may not be less than the fair market value per share of the common
stock on the date the standalone stock appreciation right is granted, and the right may not have a term in excess of ten years.

 
 · Limited stock appreciation rights, which may be included in one or more option grants made under the Discretionary Grant

Program to executive officers or directors who are subject to the short-swing profit liability provisions of Section 16 of the
Securities Exchange Act of 1934, as amended (“Exchange Act”). Upon the successful completion of a hostile takeover for
more than 50% of the Company’s outstanding voting securities or a change in a majority of the Board of Directors of the
Company as a result of one or more contested elections for Board membership over a period of up to 36 consecutive
months, each outstanding option with a limited stock appreciation right may be surrendered in return for a cash distribution
per surrendered option share equal to the excess of the fair market value per share at the time the option is surrendered or, if
greater and the option is a non-statutory option, the highest price paid per share in the transaction, over the exercise price
payable per share under the option.

 
 

 



 
 

Payments with respect to exercised tandem or standalone stock appreciation rights may, at the discretion of the plan administrator, be
made in cash or in shares of common stock. All payments with respect to exercised limited stock appreciation rights will be made in cash.
Upon cessation of service with the Company, the holder of one or more stock appreciation rights will have a limited period within which to
exercise those rights as to any shares as to which those stock appreciation rights are vested and exercisable at the time of cessation of service.
The plan administrator will have complete discretion to extend the period following the holder’s cessation of service during which his or her
outstanding stock appreciation rights may be exercised and/or to accelerate the exercisability or vesting of the stock appreciation rights in
whole or in part. Discretion may be exercised at any time while the stock appreciation rights remain outstanding, whether before or after the
holder’s actual cessation of service.
 

Repricing. The plan administrator has the authority, with the consent of the affected holders, to effect the cancellation of any or all
outstanding options or stock appreciation rights under the Discretionary Grant Program and to grant in exchange one or more of the following:
(i) new options or stock appreciation rights covering the same or a different number of shares of common stock but with an exercise or base
price per share not less than the fair market value per share of common stock on the new grant date, or (ii) cash or shares of common stock,
whether vested or unvested, equal in value to the value of the cancelled options or stock appreciation rights. The plan administrator also has the
authority with or, if the affected holder is not subject to the short-swing profit liability of Section 16 of the Exchange Act, then without, the
consent of the affected holders, to reduce the exercise or base price of one or more outstanding stock options or stock appreciation rights to the
then current fair market value per share of common stock or to issue new stock options or stock appreciation rights with a lower exercise or
base price in immediate cancellation of outstanding stock options or stock appreciation rights with a higher exercise or base price.
 

Stock Issuance Program
 

Shares of common stock may be issued under the Stock Issuance Program for valid consideration under the Delaware General
Corporation Law as the plan administrator deems appropriate, including cash, past services or other property. In addition, restricted shares of
common stock may be issued pursuant to restricted stock awards that vest in one or more installments over the recipient’s period of service or
upon attainment of specified performance objectives. Shares of common stock may also be issued under the program pursuant to restricted
stock units or other stock-based awards that entitle the recipients to receive the shares underlying those awards upon the attainment of
designated performance goals, the satisfaction of specified service requirements and/or upon the expiration of a designated time period
following the vesting of those awards or units, including without limitation, a deferred distribution date following the termination of the
recipient’s service with the Company.
 
 

 



 
 

The plan administrator will have complete discretion under the Stock Issuance Program to determine which eligible individuals are to
receive equity awards under the program, the time or times when those equity awards are to be made, the number of shares subject to each
equity award, the vesting schedule to be in effect for the equity award and the consideration, if any, payable per share. The shares issued
pursuant to an equity award may be fully vested upon issuance or may vest upon the completion of a designated service period and/or the
attainment of pre-established performance goals.
 

To assure that the compensation attributable to one or more equity awards under the Stock Issuance Program will qualify as
performance-based compensation that will not be subject to the $1.0 million limitation on the income tax deductibility of the compensation paid
per covered executive officer imposed under IRC Section 162(m), the Compensation Committee will also have the discretionary authority to
structure one or more equity awards under the Stock Issuance Program so that the shares subject to those particular awards will vest only
upon the achievement of certain pre-established corporate performance goals. Goals may be based on one or more of the following criteria: (i)
return on total stockholders’ equity; (ii) net income per share; (iii) net income or operating income; (iv) earnings before interest, taxes,
depreciation, amortization and stock-based compensation costs, or operating income before depreciation and amortization; (v) sales or revenue
targets; (vi) return on assets, capital or investment; (vii) cash flow; (viii) market share; (ix) cost reduction goals; (x) budget comparisons; (xi)
implementation or completion of projects or processes strategic or critical to the Company’s business operations; (xii) measures of customer
satisfaction; (xiii) any combination of, or a specified increase in, any of the foregoing; and (xiv) the formation of joint ventures, research and
development collaborations, marketing or customer service collaborations, or the completion of other corporate transactions intended to
enhance the Company’s revenue or profitability or expand the Company’s customer base; provided, however, that for purposes of items (ii),
(iii) and (vii) above, the Compensation Committee may, at the time the equity awards are made, specify certain adjustments to those items as
reported in accordance with generally accepted accounting principles in the U.S. (“GAAP”), which will exclude from the calculation of those
performance goals one or more of the following: certain charges related to acquisitions, stock-based compensation, employer payroll tax
expense on certain stock option exercises, settlement costs, restructuring costs, gains or losses on strategic investments, non-operating gains,
certain other non-cash charges, valuation allowance on deferred tax assets, and the related income tax effects, purchases of property and
equipment, and any extraordinary non-recurring items as described in Accounting Principles Board Opinion No. 30 or its successor, provided
that those adjustments are in conformity with those reported by the Company on a non-GAAP basis. In addition, performance goals may be
based upon the attainment of specified levels of the Company’s performance under one or more of the measures described above relative to the
performance of other entities and may also be based on the performance of any of the Company’s business groups or divisions thereof or any
parent or subsidiary. Performance goals may include a minimum threshold level of performance below which no award will be earned, levels
of performance at which specified portions of an award will be earned, and a maximum level of performance at which an award will be fully
earned. The Compensation Committee may provide that, if the actual level of attainment for any performance objective is between two
specified levels, the amount of the award attributable to that performance objective shall be interpolated on a straight-line basis.
 
 

 



 
 

The plan administrator will have the discretionary authority at any time to accelerate the vesting of any and all shares of restricted
stock or other unvested shares outstanding under the Stock Issuance Program.
 

Outstanding restricted stock units or other stock-based awards under the Stock Issuance Program will automatically terminate, and no
shares of common stock will actually be issued in satisfaction of those awards, if the performance goals or service requirements established
for those awards are not attained. The plan administrator, however, will have the discretionary authority to issue shares of common stock in
satisfaction of one or more outstanding restricted stock units or other stock-based awards as to which the designated performance goals or
service requirements are not attained.
 

Notwithstanding the foregoing, no vesting requirements tied to the attainment of performance objectives may be waived with respect
to shares that were intended at the time of issuance to qualify as performance-based compensation under IRC Section 162(m), except in the
event of certain involuntary terminations or changes in control or ownership.
 

General Provisions
 

Acceleration. If a change in control occurs, each outstanding equity award under the Discretionary Grant Program will automatically
accelerate in full, unless (i) that award is assumed by the successor corporation or otherwise continued in effect, (ii) the award is replaced with
a cash retention program that preserves the spread existing on the unvested shares subject to that equity award (the excess of the fair market
value of those shares over the exercise or base price in effect for the shares) and provides for subsequent payout of that spread in accordance
with the same vesting schedule in effect for those shares, or (iii) the acceleration of the award is subject to other limitations imposed by the
plan administrator. In addition, all unvested shares outstanding under the Discretionary Grant and Stock Issuance Programs will immediately
vest upon the change in control, except to the extent the Company’s repurchase rights with respect to those shares are to be assigned to the
successor corporation or otherwise continued in effect or accelerated vesting is precluded by other limitations imposed by the plan
administrator. Each outstanding equity award under the Stock Issuance Program will vest as to the number of shares of common stock subject
to that award immediately prior to the change in control, unless that equity award is assumed by the successor corporation or otherwise
continued in effect or replaced with a cash retention program similar to the program described in clause (ii) above or unless vesting is
precluded by its terms. Immediately following a change in control, all outstanding awards under the Discretionary Grant Program will
terminate and cease to be outstanding except to the extent assumed by the successor corporation or its parent or otherwise expressly continued
in full force and effect pursuant to the terms of the change in control transaction.
 

The plan administrator will have the discretion to structure one or more equity awards under the Discretionary Grant and Stock
Issuance Programs so that those equity awards will vest in full either immediately upon a change in control or in the event the individual’s
service with the Company or the successor entity is terminated (actually or constructively) within a designated period following a change in
control transaction, whether or not those equity awards are to be assumed or otherwise continued in effect or replaced with a cash retention
program.
 
 

 



 
 

A change in control will be deemed to have occurred if, in a single transaction or series of related transactions:
 

(i) any person (as that term is used in Section 13(d) and 14(d) of the Exchange Act), or persons acting as a group, other than a trustee
or fiduciary holding securities under an employment benefit program, is or becomes a beneficial owner (as defined in Rule 13-3 under the
Exchange Act), directly or indirectly of securities representing 51% or more of the combined voting power of the Company;
 

(ii) there is a merger, consolidation, or other business combination transaction of the Company with or into an other corporation,
entity or person, other than a transaction in which the holders of at least a majority of the shares of the Company’s voting capital stock
outstanding immediately prior to such transaction continue to hold (either by such shares remaining outstanding or by their being converted
into shares of voting capital stock of the surviving entity) a majority of the total voting power represented by the shares of voting capital stock
of the Company (or the surviving entity) outstanding immediately after the transaction; or
 

(iii) all or substantially all of the Company’s assets are sold.
 

Stockholder Rights and Option Transferability. The holder of an option or stock appreciation right will have no stockholder rights
with respect to the shares subject to that option or stock appreciation right unless and until the holder exercises the option or stock appreciation
right and becomes a holder of record of shares of common stock distributed upon exercise of the award. Incentive options are not assignable
or transferable other than by will or the laws of inheritance following the optionee’s death, and during the optionee’s lifetime, may only be
exercised by the optionee. However, non-statutory options and stock appreciation rights may be transferred or assigned during the holder’s
lifetime to one or more members of the holder’s family or to a trust established for the benefit of the holder and/or one or more family
members or to the holder’s former spouse, to the extent the transfer is in connection with the holder’s estate plan or pursuant to a domestic
relations order.
 

A participant will have certain stockholder rights with respect to shares of common stock issued to the participant under the Stock
Issuance Program, whether or not the participant’s interest in those shares is vested. Accordingly, the participant will have the right to vote the
shares and to receive any regular cash dividends paid on the shares, but will not have the right to transfer the shares prior to vesting. A
participant will not have any stockholder rights with respect to the shares of common stock subject to restricted stock units or other stock-
based awards until the awards vest and the shares of common stock are actually issued. However, dividend-equivalent units may be paid or
credited, either in cash or in actual or phantom shares of common stock, on outstanding restricted stock units or other stock-based awards,
subject to terms and conditions the plan administrator deems appropriate.
 
 

 



 
 

Changes in Capitalization. If any change is made to the outstanding shares of common stock by reason of any recapitalization, stock
dividend, stock split, combination of shares, exchange of shares or other change in corporate structure effected without the Company’s receipt
of consideration, appropriate adjustments will be made to (i) the maximum number and/or class of securities issuable under the Plan, (ii) the
maximum number and/or class of securities for which any one person may be granted equity awards under the Plan per calendar year, (iii) the
number and/or class of securities and the exercise price or base price per share in effect under each outstanding option or stock appreciation
right, and (iv) the number and/or class of securities subject to each outstanding restricted stock unit or other stock-based award under the Plan
and the cash consideration, if any, payable per share. All adjustments will be designed to preclude any dilution or enlargement of benefits
under the Plan and the outstanding equity awards thereunder.
 

Special Tax Election. Subject to applicable laws, rules and regulations, the plan administrator may permit any or all holders of equity
awards to utilize any or all of the following methods to satisfy all or part of the federal and state income and employment withholding taxes to
which they may become subject in connection with the issuance, exercise or vesting of those equity awards:
 
 · Stock Withholding: The election to have the Company withhold, from the shares otherwise issuable upon the issuance,

exercise or vesting of an equity award, a portion of those shares with an aggregate fair market value equal to the percentage
of the withholding taxes (not to exceed 100%) designated by the holder and make a cash payment equal to the fair market
value directly to the appropriate taxing authorities on the individual’s behalf.

 
 · Stock Delivery: The election to deliver to the Company certain shares of common stock previously acquired by the holder

(other than in connection with the issuance, exercise or vesting that triggered the withholding taxes) with an aggregate fair
market value equal to the percentage of the withholding taxes (not to exceed 100%) designated by the holder.

 
 · Sale and Remittance: The election to deliver to the Company, to the extent the award is issued or exercised for vested

shares, through a special sale and remittance procedure pursuant to which the optionee or participant will concurrently
provide irrevocable instructions to a brokerage firm to effect the immediate sale of the purchased or issued shares and remit
to the Company, out of the sale proceeds available on the settlement date, sufficient funds to cover the withholding taxes
the Company is required to withhold by reason of the issuance, exercise or vesting.

 
Amendment, Suspension and Termination

 
The Board of Directors of the Company may suspend or terminate the Plan at any time. The Board of Directors of the Company may

amend or modify the Plan, subject to any required stockholder approval. Stockholder approval will be required for any amendment that
materially increases the number of shares available for issuance under the Plan, materially expands the class of individuals eligible to receive
equity awards under the Plan, materially increases the benefits accruing to optionees and other participants under the Plan or materially reduces
the price at which shares of common stock may be issued or purchased under the Plan, materially extends the term of the Plan, expands the
types of awards available for issuance under the Plan, or as to which stockholder approval is required by applicable laws, rules or regulations.
 
 

 



 
 

Unless sooner terminated by the Board of Directors of the Company, the Plan will terminate on the earliest to occur of: (i) July 19,
2016; (ii) the date on which all shares available for issuance under the Plan have been issued as fully-vested shares; and (iii) the termination of
all outstanding equity awards in connection with certain changes in control or ownership. If the Plan terminates on July 19, 2016, then all
equity awards outstanding at that time will continue to have force and effect in accordance with the provisions of the documents evidencing
those awards.
 

Federal Income Tax Consequences
 

The following discussion summarizes income tax consequences of the Plan under current federal income tax law and is intended for
general information only. In addition, the tax consequences described below are subject to the limitations of IRC Section 162(m), as discussed
in further detail below. Other federal taxes and foreign, state and local income taxes are not discussed, and may vary depending upon
individual circumstances and from locality to locality.
 

Option Grants. Options granted under the Plan may be either incentive stock options, which satisfy the requirements of IRC Section
422, or non-statutory stock options, which are not intended to meet those requirements. The federal income tax treatment for the two types of
options differs as follows:
 

Incentive Stock Options. No taxable income is recognized by the optionee at the time of the option grant, and, if there is no
disqualifying disposition at the time of exercise, no taxable income is recognized for regular tax purposes at the time the option is
exercised, although taxable income may arise at that time for alternative minimum tax purposes equal to the excess of the fair market
value of the purchased shares at the time over the exercise price paid for those shares.

 
The optionee will recognize taxable income in the year in which the purchased shares are sold or otherwise made the subject

of certain dispositions. For federal tax purposes, dispositions are divided into two categories: qualifying and disqualifying. A
qualifying disposition occurs if the sale or other disposition is made more than two years after the date the option for the shares
involved in the sale or disposition was granted and more than one year after the date the option was exercised for those shares. If either
of these two requirements is not satisfied, a disqualifying disposition will result.

 
Upon a qualifying disposition, the optionee will recognize long-term capital gain in an amount equal to the excess of the

amount realized upon the sale or other disposition of the purchased shares over the exercise price paid for the shares. If there is a
disqualifying disposition of the shares, the excess of the fair market value of those shares on the exercise date over the exercise price
paid for the shares will be taxable as ordinary income to the optionee. Any additional gain or any loss recognized upon the disposition
will be taxable as a capital gain or capital loss.

 
 

 



 
 

If the optionee makes a disqualifying disposition of the purchased shares, the Company will be entitled to an income tax
deduction, for the Company’s taxable year in which the disposition occurs, equal to the excess of the fair market value of the shares on
the option exercise date over the exercise price paid for the shares. If the optionee makes a qualifying disposition, the Company will
not be entitled to any income tax deduction.

 
Non-Statutory Stock Options. No taxable income is recognized by an optionee upon the grant of a non-statutory option. The

optionee will, in general, recognize ordinary income, in the year in which the option is exercised, equal to the excess of the fair market
value of the purchased shares on the exercise date over the exercise price paid for the shares, and the Company will be required to
collect certain withholding taxes applicable to the income from the optionee.

 
The Company will be entitled to an income tax deduction equal to the amount of any ordinary income recognized by the

optionee with respect to an exercised non-statutory option. The deduction will in general be allowed for the Company’s taxable year in
which the ordinary income is recognized by the optionee.

 
If the shares acquired upon exercise of the non-statutory option are unvested and subject to repurchase in the event of the

optionee’s cessation of service prior to vesting in those shares, the optionee will not recognize any taxable income at the time of
exercise but will have to report as ordinary income, as and when the Company’s repurchase right lapses, an amount equal to the excess
of the fair market value of the shares on the date the repurchase right lapses over the exercise price paid for the shares. The optionee
may elect under IRC Section 83(b) to include as ordinary income in the year of exercise of the option an amount equal to the excess of
the fair market value of the purchased shares on the exercise date over the exercise price paid for the shares. If a timely IRC Section
83(b) election is made, the optionee will not recognize any additional income as and when the repurchase right lapses.

 
Stock Appreciation Rights. No taxable income is recognized upon receipt of a stock appreciation right. The holder will recognize

ordinary income in the year in which the stock appreciation right is exercised, in an amount equal to the excess of the fair market value of the
underlying shares of common stock on the exercise date over the base price in effect for the exercised right, and the Company will be required
to collect certain withholding taxes applicable to the income from the holder.
 

The Company will be entitled to an income tax deduction equal to the amount of any ordinary income recognized by the holder in
connection with the exercise of a stock appreciation right. The deduction will in general be allowed for the Company’s taxable year in which
the ordinary income is recognized by the holder.
 

Direct Stock Issuances. Stock granted under the Plan may include issuances such as unrestricted stock grants, restricted stock grants
and restricted stock units. The federal income tax treatment for such stock issuances are as follows:
 

Unrestricted Stock Grants. The holder will recognize ordinary income in the year in which shares are actually issued to the
holder. The amount of that income will be equal to the fair market value of the shares on the date of issuance, and the Company will be
required to collect certain withholding taxes applicable to the income from the holder.

 
 

 



 
 

The Company will be entitled to an income tax deduction equal to the amount of ordinary income recognized by the holder at
the time the shares are issued. The deduction will in general be allowed for the Company’s taxable year in which the ordinary income
is recognized by the holder.

 
Restricted Stock Grants. No taxable income is recognized upon receipt of stock that qualifies as performance-based

compensation unless the recipient elects to have the value of the stock (without consideration of any effect of the vesting conditions)
included in income on the date of receipt. The recipient may elect under IRC Section 83(b) to include as ordinary income in the year the
shares are actually issued an amount equal to the fair market value of the shares. If a timely IRC Section 83(b) election is made, the
holder will not recognize any additional income when the vesting conditions lapse and will not be entitled to a deduction in the event
the stock is forfeited as a result of failure to vest.

 
If the holder does not file an election under IRC Section 83(b), he will not recognize income until the shares vest. At that time,

the holder will recognize ordinary income in an amount equal to the fair market value of the shares on the date the shares vest. The
Company will be required to collect certain withholding taxes applicable to the income of the holder at that time.

 
The Company will be entitled to an income tax deduction equal to the amount of ordinary income recognized by the holder at

the time the shares are issued, if the holder elects to file an election under IRC Section 83(b), or the Company will be entitled to an
income tax deduction at the time the vesting conditions occur, if the holder does not elect to file an election under IRC Section 83(b).

 
Restricted Stock Units. No taxable income is recognized upon receipt of a restricted stock unit award. The holder will

recognize ordinary income in the year in which the shares subject to that unit are actually issued to the holder. The amount of that
income will be equal to the fair market value of the shares on the date of issuance, and the Company will be required to collect certain
withholding taxes applicable to the income from the holder.

 
The Company will be entitled to an income tax deduction equal to the amount of ordinary income recognized by the holder at

the time the shares are issued. The deduction will in general be allowed for the Company’s taxable year in which the ordinary income
is recognized by the holder.

 
 

 



 
 

Deductibility of Executive Compensation
 

The Company anticipates that any compensation deemed paid by the Company in connection with disqualifying dispositions of
incentive stock option shares or the exercise of non-statutory stock options or stock appreciation rights with exercise prices or base prices
equal to or greater than the fair market value of the underlying shares on the grant date will qualify as performance-based compensation for
purposes of IRC Section 162(m) and will not have to be taken into account for purposes of the $1.0 million limitation per covered individual
on the deductibility of the compensation paid to certain executive officers. Accordingly, all compensation deemed paid with respect to those
options or stock appreciation rights should remain deductible without limitation under IRC Section 162(m). However, any compensation
deemed paid by the Company in connection with shares issued under the Stock Issuance Program will be subject to the $1.0 million limitation
on deductibility per covered individual, except to the extent the vesting of those shares is based solely on one or more of the performance
milestones specified above in the summary of the terms of the Stock Issuance Program.
 

Accounting Treatment
 

Pursuant to the accounting standards established by Statement of Financial Accounting Standards No. 123R, Share-Based Payment,
or SFAS 123R, the Company is required to recognize all share-based payments, including grants of stock options, restricted stock units and
employee stock purchase rights, in the Company’s financial statements effective January 1, 2006. Accordingly, stock options that are granted
to the Company’s employees and non-employee Board members will have to be valued at fair value as of the grant date under an appropriate
valuation formula, and that value will have to be charged as stock-based compensation expense against the Company’s reported GAAP
earnings over the designated vesting period of the award. Similar option expensing will be required for any unvested options outstanding on
January 1, 2006, with the grant date fair value of those unvested options to be expensed against the Company’s reported earnings over the
remaining vesting period. For shares issuable upon the vesting of restricted stock units awarded under the Plan, the Company will be required
to expense over the vesting period a compensation cost equal to the fair market value of the underlying shares on the date of the award. If any
other shares are unvested at the time of their direct issuance, the fair market value of those shares at that time will be charged to the Company’s
reported earnings ratably over the vesting period. This accounting treatment for restricted stock units and direct stock issuances will be
applicable whether vesting is tied to service periods or performance goals. The issuance of a fully-vested stock bonus will result in an
immediate charge to the Company’s earnings equal to the fair market value of the bonus shares on the issuance date.
 

Stock options and stock appreciation rights granted to non-employee consultants will result in a direct charge to the Company’s
reported earnings based on the fair value of the grant measured on the vesting date of each installment of the underlying shares. Accordingly,
the charge will take into account the appreciation in the fair value of the grant over the period between the grant date and the vesting date of
each installment comprising that grant.

 
 



 

 
Item 9.01. Financial Statements and Exhibits.
 

(a) Financial Statements of Businesses Acquired.
 

None.
 

(b) Pro Forma Financial Information.
 

None.
 

(c) Exhibits.
 

Number Description
 

10.1 Pacific Ethanol, Inc. 2006 Stock Incentive Plan (*)
 

10.2 Form of Employee Restricted Stock Agreement
 

10.3 Form of Non-Employee Director Restricted Stock Agreement
 

__________
(*) Filed as an exhibit to the Registrant’s Registration Statement on Form S-8 (Reg. No. 333-137663) filed with the

Securities and Exchange Commission on September 29, 2006 and incorporated herein by reference.

 
 



 

 
SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its
behalf by the undersigned hereunto duly authorized.
 
   
 PACIFIC ETHANOL, INC.
 
 

 
 

 
 

Date: October 10, 2006 By:  /s/ WILLIAM G. LANGLEY
 

 William G. Langley
Chief Financial Officer
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10.2 Form of Employee Restricted Stock Agreement
 

10.3 Form of Non-Employee Director Restricted Stock Agreement
 

 



Exhibit 10.2
 

PACIFIC ETHANOL, INC.
RESTRICTED STOCK AGREEMENT

 
THIS RESTRICTED STOCK AGREEMENT (this “Agreement”), dated and effective as of __________ (the “Grant Date”) by and

between Pacific Ethanol, Inc., a Delaware corporation (the “Company”), and __________ (“Employee”), is entered into as follows:
 

WHEREAS, the Company has established the Pacific Ethanol, Inc. 2006 Stock Incentive Plan (the “Plan”), a copy of which has
previously been provided to Employee or is provided with this Agreement; and
 

WHEREAS, the Compensation Committee of the Board of Directors of the Company (the “Committee”) has determined that
Employee be granted shares of the Company’s $.001 par value per share Common Stock (the “Restricted Stock”) subject to the restrictions
stated below.
 

Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to them in the Plan. References
herein to the Company shall also include, where and as applicable, any Parent or Subsidiary of the Company in the same manner used in the
Plan.
 

NOW, THEREFORE, the parties hereby agree as follows:
 

1.  Grant of Restricted Stock. Subject to the terms and conditions of this Agreement and of the Plan, the Company hereby
grants to Employee ***__________*** shares of Restricted Stock. As soon as practicable, the Company shall cause the shares of Restricted
Stock to be issued in Employee’s name. During the Restriction Period, the Restricted Stock shall be held in the custody of the Company or its
designee for Employee’s account. The Restricted Stock shall be subject to, and shall bear appropriate legends with respect to, the restrictions
described herein.
 

2.  Vesting Schedule.
 

(a)  The interest of Employee in the Restricted Stock shall vest as to ***__________*** shares of Restricted Stock
immediately on the Grant Date and, provided Employee remains continuously employed by the Company on a full time basis from the Grant
Date through each subsequent vesting date, as to an additional ***__________*** shares of such Restricted Stock on the first (1st)
anniversary of the Grant Date and on each succeeding anniversary date, so as to be fully vested on the _____ (___) anniversary of the Grant
Date. If a vesting date falls on a weekend or any other day on which the NASDAQ Stock Market (“NASDAQ”) is not open, vesting of the
corresponding Restricted Stock shall occur on the next following NASDAQ trading day. Notwithstanding the foregoing, the interest of
Employee in the Restricted Stock may vest as to one hundred percent (100%) of the then unvested Restricted Stock upon a Change in Control
but only in accordance with the Plan.
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(b)  Upon termination of the Restriction Period, the Company shall, as soon as practicable thereafter, deliver to

Employee a certificate representing the Restricted Stock with respect to which such restrictions have lapsed. Employee may instruct the
Company in writing to deliver vested shares of Restricted Stock to Employee’s broker or other designee; provided, that (x) as to the Restricted
Stock that vests immediately on the Grant Date, Employee shall communicate such instruction in writing to the Chief Financial Officer of the
Company within two (2) business days following the Grant Date, and (y) as to the Restricted Stock that may vest following the Grant Date,
Employee shall communicate such instruction in writing to the Chief Financial Officer of the Company as to each subsequent vesting amount
not more than thirty (30) business days and not less than five (5) business days prior to each subsequent vesting date. If Employee does not
timely provide such instructions, the vested shares of Restricted Stock will be delivered to Employee personally or to Employee’s home or
other address as set forth in the Company’s books and records.
 

3.  Restrictions.
 

(a)  No portion of the Restricted Stock or rights granted hereunder may be sold, transferred, assigned, pledged or
otherwise encumbered or disposed of by Employee until such portion of the Restricted Stock becomes vested in accordance with Section 2 of
this Agreement. The period of time between the date hereof and the date Restricted Stock becomes vested is referred to herein as the
“Restriction Period.” In addition, none of the Restricted Stock, even if vested, may be sold or transferred in contravention of (i) any market
blackout periods the Company may impose from time to time, or (ii) the Company’s insider trading policies to the extent applicable to
Employee from time to time.
 

(b)  The vesting schedule requires Employee’s continued service as a full-time employee of the Company during the
applicable vesting periods as a condition to the vesting of the Restricted Stock and the rights and benefits under this Agreement. If Employee’s
employment with the Company is terminated for any reason, whether voluntarily or involuntarily, the balance of the Restricted Stock subject to
the provisions of this Agreement which has not vested at the time of Employee’s termination of employment shall be forfeited by Employee
without payment of any consideration by the Company and neither Employee nor any successor, heir, assign or personal representative of
Employee shall have any right, title or interest in or to the forfeited Restricted Stock or the certificates evidencing them, and the Company shall
direct its transfer agent of the Common Stock to make the appropriate entries in its records showing the cancellation of the certificate or
certificates for such Restricted Stock. Service as an employee for only a portion of a vesting period, even if a substantial portion, will not
entitle Employee to any proportionate vesting of the Restricted Stock allocated to that period or avoid or mitigate the forfeiture of and vesting
in Employee’s Restricted Stock that will occur upon the cessation of Employee’s service as an employee of the Company.
 

4.  Shareholder Rights. During the Restriction Period, Employee shall have all the rights of a shareholder with respect to the
Restricted Stock except for the right to transfer the Restricted Stock, as set forth in Section 3 of this Agreement. Accordingly, Employee shall
have the right to vote the Restricted Stock and to receive any cash dividends paid to or made with respect to the Restricted Stock; provided,
however, that dividends paid, if any, with respect to that Restricted Stock which has not vested at the time of the dividend payment shall be
held in the custody of the Company and shall be subject to the same restrictions that apply to the corresponding Restricted Stock.
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5.  Changes in Common Stock. If any change is made to the Common Stock by reason of any stock split, stock dividend,

recapitalization, combination of shares, exchange of shares or other change affecting the outstanding Common Stock as a class without the
Company’s receipt of consideration, appropriate adjustments shall be made by the Plan Administrator to (i) the maximum number and/or class
of securities issuable under the Plan, (ii) the maximum number and/or class of securities for which any one person may be granted Awards
under the Plan per calendar year, (iii) the number and/or class of securities and the exercise or base price per share (or any other cash
consideration payable per share) in effect under each outstanding Award under the Discretionary Grant Program, and (iv) the number and/or
class of securities subject to each outstanding Award under the Stock Issuance Program and the cash consideration (if any) payable per share
thereunder. To the extent such adjustments are to be made to outstanding Awards, those adjustments shall be effected in a manner that shall
preclude the enlargement or dilution of rights and benefits under those Awards. The adjustments determined by the Plan Administrator shall
be final, binding and conclusive.
 

6.  Taxes.
 

(a)  Employee will recognize ordinary income for federal income tax purposes on each date the Restricted Stock subject
to Employee award vests, whether pursuant to the normal vesting schedule above or the acceleration provisions of this Agreement that may
apply. The amount of Employee’s taxable income on each such vesting date will be equal to the fair market value per share of Common Stock
on the date of vesting times the number of shares of Restricted Stock which vest on that date.
 

(b)  Employee shall be liable for any and all taxes, including withholding taxes, arising out of this grant or the vesting of
Restricted Stock hereunder. Employee may elect to satisfy such withholding tax obligation by (i) having the Company retain Restricted Stock
having a fair market value equal to the Company’s minimum withholding obligation, or (ii) making a cash payment to the Company in an
amount equal to the Company’s minimum withholding obligation; provided, that (x) as to the Restricted Stock that vests immediately on the
Grant Date, Employee shall make and communicate such election in writing in the attached Notice of Election to the Chief Financial Officer of
the Company within two (2) business days following the Grant Date, and (y) as to the Restricted Stock that may vest following the Grant
Date, Employee shall make and communicate such election in writing in the attached Notice of Election to the Chief Financial Officer of the
Company as to each subsequent vesting amount not more than thirty (30) business days and not less than five (5) business days prior to each
subsequent vesting date. If Employee elects to pay the applicable minimum withholding amount in cash, then Employee shall make such
payment within two (2) business days following the Grant Date or the applicable subsequent vesting date. If Employee (A) fails to make and
communicate such election in writing in the attached Notice of Election to the Chief Financial Officer of the Company within the applicable
time period, or (B) elects to make a cash payment of the minimum withholding amount and Employee fails to make such payment within two
(2) business days following the Grant Date or the applicable subsequent vesting date, then the Company’s minimum withholding tax
obligations shall be satisfied by the Company withholding a number of shares of Restricted Stock that would otherwise vest and be delivered
to Employee under this Agreement that the Company determines has a fair market value sufficient to meet such obligations. The Company
shall not be required to deliver any Restricted Stock or to recognize any purported transfer of shares of the Restricted Stock until such
withholding obligations are satisfied. Employee is ultimately liable and responsible for all taxes owed by Employee in connection with
Employee’s Restricted Stock, regardless of any action the Company takes with respect to any tax withholding obligations that arise in
connection with the Restricted Stock. The Company makes no representation or undertaking regarding the treatment of any tax withholding in
connection with the grant, issuance, vesting or settlement of the Restricted Stock or the subsequent sale of any of the shares of Restricted
Stock. The Company does not commit and is under no obligation to structure the Restricted Stock award or program to reduce or eliminate
Employee’s tax liability. The Company shall not be required to issue or deliver to Employee fractional shares of Restricted Stock upon
withholding of any shares of Restricted Stock to cover the minimum withholding tax, or otherwise, and any fractional share amounts shall be
paid to Employee by the Company solely in cash based on the pro rata fair market value of such fractional share amounts on the date of
vesting.
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7.  Securities Law Compliance. The Company will use its reasonable commercial efforts to assure that all Restricted Stock

issued pursuant to this Agreement is registered under the federal securities laws. However, no Restricted Stock will be issued pursuant to
Employee’s award if such issuance would otherwise constitute a violation of any applicable federal or state securities laws or regulations or
the requirements of The NASDAQ Global Market and any stock exchange or other market on which the Common Stock is then quoted or
listed for trading. The inability of the Company to obtain approval from any regulatory body having authority deemed by the Company to be
necessary to the lawful issuance of any Restricted Stock hereunder shall defer the Company’s obligation with respect to the issuance of such
Restricted Stock until such approval has been obtained.
 

8.  Miscellaneous.
 

(a)  The grant of Restricted Stock or another award to an Employee in any one year, or at any time, does not obligate the
Company to make a grant in any future year or in any given amount and should not create an expectation that the Company might make a grant
in any future year or in any given amount.
 

(b)  The Company shall not be required (i) to transfer on its books any shares of Restricted Stock which shall have been
sold or transferred in violation of any of the provisions set forth in this Agreement, or (ii) to treat as owner of such shares or to accord the
right to vote as such owner or to pay dividends to any transferee to whom such shares shall have been so transferred.
 

(c)  The parties agree to execute such further instruments and to take such action as may reasonably be necessary to
carry out the intent of this Agreement.
 

(d)  Any notice required or permitted hereunder shall be given in writing and shall be deemed effectively given upon
delivery to Employee at Employee’s address then on file with the Company.
 

(e)  This Agreement shall not be construed so as to grant Employee any right to remain in the employ of the Company.
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(f)  The parties agree that neither the Company nor any of its affiliates shall have any further obligation to Employee

relating to the grant of stock or other incentive compensation except as stated herein.
 

(g)  This Agreement and the Plan constitute the entire agreement of the parties with respect to the subject matter hereof.
This Agreement may not be amended except with the consent of the Committee and by a written instrument duly executed by the Company
and Employee.
 

(h)  This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their heirs, personal
representatives, successors and assigns. The terms of this Agreement shall in all respects be subject to the terms of the Plan. Employee hereby
agrees to accept as binding, conclusive and final all decisions and interpretations of the Committee upon any questions arising under the Plan
or this Agreement.
 

(i)  The interpretation, performance and enforcement of this Agreement shall be governed by the laws of the State of
Delaware without resort to that State’s conflicts-of-laws rules.
 

(j)  This Agreement shall not in any way affect the right of the Company to adjust, reclassify, reorganize or otherwise
make changes in its capital or business structure or to merge, consolidate, dissolve, liquidate or sell or transfer all or any part of its business or
assets.
 

9.  Mandatory Arbitration. ANY AND ALL DISPUTES OR CONTROVERSIES BETWEEN EMPLOYEE AND THE
COMPANY OR BETWEEN THE COMPANY AND EMPLOYEE ARISING OUT OF, RELATING TO OR OTHERWISE
CONNECTED WITH THIS AGREEMENT OR THE AWARD OF RESTRICTED STOCK EVIDENCED HEREBY OR THE
VALIDITY, CONSTRUCTION, PERFORMANCE OR TERMINATION OF THIS AGREEMENT SHALL BE SETTLED
EXCLUSIVELY BY BINDING ARBITRATION TO BE HELD IN FRESNO COUNTY, CALIFORNIA. THE ARBITRATION
PROCEEDINGS SHALL BE GOVERNED BY (I) THE NATIONAL RULES FOR THE RESOLUTION OF EMPLOYMENT
DISPUTES THEN IN EFFECT OF THE AMERICAN ARBITRATION ASSOCIATION, AND (II) THE FEDERAL ARBITRATION
ACT. THE ARBITRATOR SHALL HAVE THE SAME, BUT NO GREATER, REMEDIAL AUTHORITY AS WOULD A COURT
HEARING THE SAME DISPUTE. THE DECISION OF THE ARBITRATOR SHALL BE FINAL, CONCLUSIVE AND BINDING
ON THE PARTIES TO THE ARBITRATION AND SHALL BE IN LIEU OF THE RIGHTS THOSE PARTIES MAY OTHERWISE
HAVE TO A JURY TRIAL; PROVIDED, HOWEVER, THAT SUCH DECISION SHALL BE SUBJECT TO CORRECTION,
CONFIRMATION OR VACATION IN ACCORDANCE WITH THE PROVISIONS AND STANDARDS OF APPLICABLE LAW
GOVERNING THE JUDICIAL REVIEW OF ARBITRATION AWARDS. THE ARBITRATOR SHALL ISSUE A WRITTEN
DECISION THAT REVEALS THE ESSENTIAL FINDINGS AND CONCLUSIONS ON WHICH THE DECISION IS BASED, AND
THE ARBITRATOR’S DECISION SHALL BE SUBJECT TO SUCH JUDICIAL REVIEW AS IS PROVIDED BY LAW. THE
COMPANY SHALL PAY ANY ARBITRATION FILING FEE, AND WILL BEAR ALL OTHER COSTS OF ARBITRATION,
INCLUDING FEES FOR THE SERVICES OF THE ARBITRATOR AND ANY COURT REPORTER ORDERED BY THE
ARBITRATOR. EACH PARTY SHALL BEAR ITS, HIS OR HER OWN COSTS OF LEGAL REPRESENTATION; PROVIDED,
HOWEVER, IF ANY PARTY PREVAILS ON A CLAIM ENTITLING THE PREVAILING PARTY TO ATTORNEYS’ FEES
AND/OR COSTS PURSUANT TO ANY APPLICABLE EMPLOYMENT OR CIVIL RIGHTS STATUTE, THE ARBITRATOR MAY
AWARD REASONABLE FEES AND/OR COSTS TO THE PREVAILING PARTY IN ACCORDANCE WITH SUCH CLAIM.
JUDGMENT SHALL BE ENTERED ON THE ARBITRATOR’S DECISION IN ANY COURT HAVING JURISDICTION OVER THE
SUBJECT MATTER OF SUCH DISPUTE OR CONTROVERSY. NOTWITHSTANDING THE FOREGOING, EITHER PARTY MAY
IN AN APPROPRIATE MATTER APPLY TO A COURT PURSUANT TO CALIFORNIA CODE OF CIVIL PROCEDURE SECTION
1281.8, OR ANY COMPARABLE STATUTORY PROVISION OR COMMON LAW PRINCIPLE, FOR PROVISIONAL RELIEF,
INCLUDING A TEMPORARY RESTRAINING ORDER OR A PRELIMINARY INJUNCTION. TO THE EXTENT PERMITTED BY
LAW, THE PROCEEDINGS AND RESULTS, INCLUDING THE ARBITRATOR’S DECISION, SHALL BE KEPT CONFIDENTIAL
TO THE EXTENT PERMITTED BY APPLICABLE LAW.
 

10.  Remaining Terms. The remaining terms and conditions of Employee’s award are governed by the Plan, and Employee’s
award is also subject to all interpretations, amendments, rules, regulations and decisions that may from time to time be adopted under the Plan.
The General Plan Description, which is the official prospectus summarizing the principal features of the Plan, has previously been provided to
Grantee or is provided with this Agreement.
 

(Signature page follows.)
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IN WITNESS WHEREOF, the undersigned have executed this Agreement effective on the date first set above.

 
COMPANY:

 
PACIFIC ETHANOL, INC.,
a Delaware corporation
 
 
By:

 
I, the undersigned Employee, hereby acknowledge receiving, reading and understanding the General Plan Description, which is the

official prospectus summarizing the principal features of the Plan, this Agreement and the Plan itself. I further acknowledge and accept the
foregoing terms and conditions of the Restricted Stock award evidenced hereby. I also acknowledge and agree that the foregoing sets forth the
entire understanding between the Company and me regarding my entitlement to receive the shares of the Company’s Common Stock subject to
such award and supersedes all prior oral and written agreements on that subject.
 
 
 
EMPLOYEE:

 
 
 
 

Print:
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NOTICE OF ELECTION

 
Chief Financial Officer
Pacific Ethanol, Inc.
 

Re: Notice of Election As to Manner of Payment of Minimum Withholding Tax
 

1.  The undersigned Employee has been granted shares of Restricted Stock of Pacific Ethanol, Inc., a Delaware corporation (the
“Company”).

 
2.  The undersigned Employee hereby elects to (check one):

 
_____ pay the minimum withholding tax in cash with respect to shares of Restricted Stock; or

 
_____ have shares of Restricted Stock withheld by the Company to cover the minimum withholding tax.

 
3.  The foregoing election is with respect to the following Grant Date or vesting date (check one):

 
_____ October 4, 2006 (Grant Date)
_____ October 4, 2007
_____ October 4, 2008
_____ October 4, 2009
_____ October 4, 2010
_____ October 4, 2011

 
4.  If the undersigned Employee has elected to pay to the Company the minimum withholding tax in cash with respect to shares of

Restricted Stock, the undersigned Employee shall make such payment to the Company within two (2) business days following
the Grant Date or the subsequent vesting date (as applicable). If the undersigned Employee fails to make payment within such
period, then the Company’s minimum withholding tax obligations shall be satisfied by the Company withholding a number of
shares of Restricted Stock that would otherwise vest and be delivered to Employee that the Company determines has a fair
market value sufficient to meet such obligations.

 
5.  The terms and conditions of Company’s grant of Restricted Stock are governed solely by the Restricted Stock Agreement and

the Plan.
 
Dated:_________________________

 
EMPLOYEE

  ___________________________________
  

Print:_____________________________________
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Exhibit 10.3
 

PACIFIC ETHANOL, INC.
RESTRICTED STOCK AGREEMENT

 
THIS RESTRICTED STOCK AGREEMENT (this “Agreement”), dated and effective as of __________ (the “Grant Date”) by and

between Pacific Ethanol, Inc., a Delaware corporation (the “Company”), and __________ (“Grantee”), is entered into as follows:
 

WHEREAS, the Company has established the Pacific Ethanol, Inc. 2006 Stock Incentive Plan (the “Plan”), a copy of which has
previously been provided to Grantee or is provided with this Agreement; and
 

WHEREAS, the Compensation Committee of the Board of Directors of the Company (the “Committee”) has determined that Grantee
be granted shares of the Company’s $.001 par value per share Common Stock (the “Restricted Stock”) subject to the restrictions stated below.
 

Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to them in the Plan. References
herein to the Company shall also include, where and as applicable, any Parent or Subsidiary of the Company in the same manner used in the
Plan.
 

NOW, THEREFORE, the parties hereby agree as follows:
 

1. Grant of Restricted Stock. Subject to the terms and conditions of this Agreement and of the Plan, the Company hereby grants to
Grantee ***__________*** shares of Restricted Stock. As soon as practicable, the Company shall cause the shares of Restricted Stock to be
issued in Grantee’s name. During the Restriction Period, the Restricted Stock shall be held in the custody of the Company or its designee for
Grantee’s account. The Restricted Stock shall be subject to, and shall bear appropriate legends with respect to, the restrictions described herein.
 

2. Vesting Schedule.
 

(a) The interest of Grantee in the Restricted Stock shall vest as to ***__________*** shares of Restricted Stock
immediately on the Grant Date and, provided Grantee remains continuously in the service of the Company as a member of its board of
directors from the Grant Date through each subsequent vesting date, as to an additional ***__________*** shares of Restricted Stock on the
first (1st) anniversary of the Grant Date and on each succeeding anniversary date, so as to be fully vested on the _____ (___) anniversary of
the Grant Date. If a vesting date falls on a weekend or any other day on which the NASDAQ Stock Market (“NASDAQ”) is not open,
vesting of the corresponding Restricted Stock shall occur on the next following NASDAQ trading day. Notwithstanding the foregoing, the
interest of Grantee in the Restricted Stock may vest as to one hundred percent (100%) of the then unvested Restricted Stock upon a Change in
Control but only in accordance with the Plan.
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(b) Upon termination of the Restriction Period, the Company shall, as soon as practicable thereafter, deliver to Grantee a

certificate representing the Restricted Stock with respect to which such restrictions have lapsed. Grantee may instruct the Company in writing
to deliver vested shares of Restricted Stock to Grantee’s broker or other designee; provided, that (x) as to the Restricted Stock that vests
immediately on the Grant Date, Grantee shall communicate such instruction in writing to the Chief Financial Officer of the Company within
two (2) business days following the Grant Date, and (y) as to the Restricted Stock that may vest following the Grant Date, Grantee shall
communicate such instruction in writing to the Chief Financial Officer of the Company as to each subsequent vesting amount not more than
thirty (30) business days and not less than five (5) business days prior to each subsequent vesting date. If Grantee does not timely provide
such instructions, the vested shares of Restricted Stock will be delivered to Grantee personally or to Grantee’s home or other address as set
forth in the Company’s books and records.
 

3. Restrictions.
 

(a) No portion of the Restricted Stock or rights granted hereunder may be sold, transferred, assigned, pledged or otherwise
encumbered or disposed of by Grantee until such portion of the Restricted Stock becomes vested in accordance with Section 2 of this
Agreement. The period of time between the date hereof and the date Restricted Stock becomes vested is referred to herein as the “Restriction
Period.” In addition, none of the Restricted Stock, even if vested, may be sold or transferred in contravention of (i) any market blackout
periods the Company may impose from time to time, or (ii) the Company’s insider trading policies to the extent applicable to Grantee from
time to time.
 

(b) The vesting schedule requires Grantee’s continued service as a member of the board of directors of the Company during
the applicable vesting periods as a condition to the vesting of the Restricted Stock and the rights and benefits under this Agreement. If
Grantee’s service as a member of the board of directors of the Company is terminated for any reason, whether voluntarily or involuntarily, the
balance of the Restricted Stock subject to the provisions of this Agreement which has not vested at the time of Grantee’s termination of service
shall be forfeited by Grantee without payment of any consideration by the Company and neither Grantee nor any successor, heir, assign or
personal representative of Grantee shall have any right, title or interest in or to the forfeited Restricted Stock or the certificates evidencing them,
and the Company shall direct its transfer agent of the Common Stock to make the appropriate entries in its records showing the cancellation of
the certificate or certificates for such Restricted Stock. Service as a member of the board of directors of the Company for only a portion of a
vesting period, even if a substantial portion, will not entitle Grantee to any proportionate vesting of the Restricted Stock allocated to that period
or avoid or mitigate the forfeiture of and vesting in Grantee’s Restricted Stock that will occur upon the cessation of Grantee’s service as a
member of the board of directors of the Company.
 

4. Shareholder Rights. During the Restriction Period, Grantee shall have all the rights of a shareholder with respect to the Restricted
Stock except for the right to transfer the Restricted Stock, as set forth in Section 3 of this Agreement. Accordingly, Grantee shall have the right
to vote the Restricted Stock and to receive any cash dividends paid to or made with respect to the Restricted Stock; provided, however, that
dividends paid, if any, with respect to that Restricted Stock which has not vested at the time of the dividend payment shall be held in the
custody of the Company and shall be subject to the same restrictions that apply to the corresponding Restricted Stock.
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5. Changes in Common Stock. If any change is made to the Common Stock by reason of any stock split, stock dividend,

recapitalization, combination of shares, exchange of shares or other change affecting the outstanding Common Stock as a class without the
Company’s receipt of consideration, appropriate adjustments shall be made by the Plan Administrator to (i) the maximum number and/or class
of securities issuable under the Plan, (ii) the maximum number and/or class of securities for which any one person may be granted Awards
under the Plan per calendar year, (iii) the number and/or class of securities and the exercise or base price per share (or any other cash
consideration payable per share) in effect under each outstanding Award under the Discretionary Grant Program, and (iv) the number and/or
class of securities subject to each outstanding Award under the Stock Issuance Program and the cash consideration (if any) payable per share
thereunder. To the extent such adjustments are to be made to outstanding Awards, those adjustments shall be effected in a manner that shall
preclude the enlargement or dilution of rights and benefits under those Awards. The adjustments determined by the Plan Administrator shall
be final, binding and conclusive.
 

6. Taxes.
 

(a) Grantee will recognize ordinary income for federal income tax purposes on each date the Restricted Stock subject to
Grantee award vests, whether pursuant to the normal vesting schedule above or the acceleration provisions of this Agreement that may apply.
The amount of Grantee’s taxable income on each such vesting date will be equal to the fair market value per share of Common Stock on the
date of vesting times the number of shares of Restricted Stock which vest on that date.
 

(b) Grantee shall be liable for any and all taxes arising out of this grant or the vesting of Restricted Stock hereunder. The
Company makes no representation or undertaking regarding the tax treatment to Grantee in connection with the grant, issuance, vesting or
settlement of the Restricted Stock or the subsequent sale of any of the shares of Restricted Stock. The Company does not commit and is under
no obligation to structure the Restricted Stock award or program to reduce or eliminate Grantee’s tax liability.
 

7. Securities Law Compliance. The Company will use its reasonable commercial efforts to assure that all Restricted Stock issued
pursuant to this Agreement is registered under the federal securities laws. However, no Restricted Stock will be issued pursuant to Grantee’s
award if such issuance would otherwise constitute a violation of any applicable federal or state securities laws or regulations or the
requirements of The NASDAQ Global Market and any stock exchange or other market on which the Common Stock is then quoted or listed
for trading. The inability of the Company to obtain approval from any regulatory body having authority deemed by the Company to be
necessary to the lawful issuance of any Restricted Stock hereunder shall defer the Company’s obligation with respect to the issuance of such
Restricted Stock until such approval has been obtained.
 

8. Miscellaneous.
 

(a) The grant of Restricted Stock or another award to a Grantee in any one year, or at any time, does not obligate the
Company to make a grant in any future year or in any given amount and should not create an expectation that the Company might make a grant
in any future year or in any given amount.
 

-3-



 
(b) The Company shall not be required (i) to transfer on its books any shares of Restricted Stock which shall have been sold

or transferred in violation of any of the provisions set forth in this Agreement, or (ii) to treat as owner of such shares or to accord the right to
vote as such owner or to pay dividends to any transferee to whom such shares shall have been so transferred.
 

(c) The parties agree to execute such further instruments and to take such action as may reasonably be necessary to carry out
the intent of this Agreement.
 

(d) Any notice required or permitted hereunder shall be given in writing and shall be deemed effectively given upon delivery
to Grantee at Grantee’s address then on file with the Company.
 

(e) This Agreement shall not be construed so as to grant Grantee any right to remain in the service of the Company.
 

(f) The parties agree that neither the Company nor any of its affiliates shall have any further obligation to Grantee relating to
the grant of stock or other incentive compensation except as stated herein.
 

(g) This Agreement and the Plan constitute the entire agreement of the parties with respect to the subject matter hereof. This
Agreement may not be amended except with the consent of the Committee and by a written instrument duly executed by the Company and
Grantee.
 

(h) This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their heirs, personal
representatives, successors and assigns. The terms of this Agreement shall in all respects be subject to the terms of the Plan. Grantee hereby
agrees to accept as binding, conclusive and final all decisions and interpretations of the Committee upon any questions arising under the Plan
or this Agreement.
 

(i) The interpretation, performance and enforcement of this Agreement shall be governed by the laws of the State of
Delaware without resort to that State’s conflicts-of-laws rules.
 

(j) This Agreement shall not in any way affect the right of the Company to adjust, reclassify, reorganize or otherwise make
changes in its capital or business structure or to merge, consolidate, dissolve, liquidate or sell or transfer all or any part of its business or
assets.
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9. Mandatory Arbitration. ANY AND ALL DISPUTES OR CONTROVERSIES BETWEEN GRANTEE AND THE

COMPANY OR BETWEEN THE COMPANY AND GRANTEE ARISING OUT OF, RELATING TO OR OTHERWISE
CONNECTED WITH THIS AGREEMENT OR THE AWARD OF RESTRICTED STOCK EVIDENCED HEREBY OR THE
VALIDITY, CONSTRUCTION, PERFORMANCE OR TERMINATION OF THIS AGREEMENT SHALL BE SETTLED
EXCLUSIVELY BY BINDING ARBITRATION TO BE HELD IN FRESNO COUNTY, CALIFORNIA. THE ARBITRATION
PROCEEDINGS SHALL BE GOVERNED BY (I) THE NATIONAL RULES FOR THE RESOLUTION OF COMMERCIAL
DISPUTES THEN IN EFFECT OF THE AMERICAN ARBITRATION ASSOCIATION, AND (II) THE FEDERAL ARBITRATION
ACT. THE ARBITRATOR SHALL HAVE THE SAME, BUT NO GREATER, REMEDIAL AUTHORITY AS WOULD A COURT
HEARING THE SAME DISPUTE. THE DECISION OF THE ARBITRATOR SHALL BE FINAL, CONCLUSIVE AND BINDING
ON THE PARTIES TO THE ARBITRATION AND SHALL BE IN LIEU OF THE RIGHTS THOSE PARTIES MAY OTHERWISE
HAVE TO A JURY TRIAL; PROVIDED, HOWEVER, THAT SUCH DECISION SHALL BE SUBJECT TO CORRECTION,
CONFIRMATION OR VACATION IN ACCORDANCE WITH THE PROVISIONS AND STANDARDS OF APPLICABLE LAW
GOVERNING THE JUDICIAL REVIEW OF ARBITRATION AWARDS. THE ARBITRATOR SHALL ISSUE A WRITTEN
DECISION THAT REVEALS THE ESSENTIAL FINDINGS AND CONCLUSIONS ON WHICH THE DECISION IS BASED, AND
THE ARBITRATOR’S DECISION SHALL BE SUBJECT TO SUCH JUDICIAL REVIEW AS IS PROVIDED BY LAW. EACH
PARTY SHALL BEAR ITS, HIS OR HER OWN COSTS OF LEGAL REPRESENTATION; PROVIDED, HOWEVER, IF ANY
PARTY PREVAILS ON A CLAIM ENTITLING THE PREVAILING PARTY TO ATTORNEYS’ FEES AND/OR COSTS
PURSUANT TO ANY APPLICABLE EMPLOYMENT OR CIVIL RIGHTS STATUTE, THE ARBITRATOR MAY AWARD
REASONABLE FEES AND/OR COSTS TO THE PREVAILING PARTY IN ACCORDANCE WITH SUCH CLAIM. JUDGMENT
SHALL BE ENTERED ON THE ARBITRATOR’S DECISION IN ANY COURT HAVING JURISDICTION OVER THE SUBJECT
MATTER OF SUCH DISPUTE OR CONTROVERSY. NOTWITHSTANDING THE FOREGOING, EITHER PARTY MAY IN AN
APPROPRIATE MATTER APPLY TO A COURT PURSUANT TO CALIFORNIA CODE OF CIVIL PROCEDURE SECTION
1281.8, OR ANY COMPARABLE STATUTORY PROVISION OR COMMON LAW PRINCIPLE, FOR PROVISIONAL RELIEF,
INCLUDING A TEMPORARY RESTRAINING ORDER OR A PRELIMINARY INJUNCTION. TO THE EXTENT PERMITTED BY
LAW, THE PROCEEDINGS AND RESULTS, INCLUDING THE ARBITRATOR’S DECISION, SHALL BE KEPT CONFIDENTIAL
TO THE EXTENT PERMITTED BY APPLICABLE LAW.
 

10. Remaining Terms. The remaining terms and conditions of Grantee’s award are governed by the Plan, and Grantee’s award is
also subject to all interpretations, amendments, rules, regulations and decisions that may from time to time be adopted under the Plan. The
General Plan Description, which is the official prospectus summarizing the principal features of the Plan, has previously been provided to
Grantee or is provided with this Agreement.
 

(Signature page follows.)
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IN WITNESS WHEREOF, the undersigned have executed this Agreement effective on the date first set above.

 
COMPANY:

 
PACIFIC ETHANOL, INC.,
a Delaware corporation
 
 
By: _______________________________________________

 
I, the undersigned Grantee, hereby acknowledge receiving, reading and understanding the General Plan Description, which is the

official prospectus summarizing the principal features of the Plan, this Agreement and the Plan itself. I further acknowledge and accept the
foregoing terms and conditions of the Restricted Stock award evidenced hereby. I also acknowledge and agree that the foregoing sets forth the
entire understanding between the Company and me regarding my entitlement to receive the shares of the Company’s Common Stock subject to
such award and supersedes all prior oral and written agreements on that subject.
 
 
 
GRANTEE:

 
 
 
___________________________________________
Print:_____________________________________________

 
 

-6-


